. ATTACHMENT C

- s . v%{f/éL/fa'fﬂ . , | %

CITY OF STOCKTON

OFFICE OF THE CITY ATTORNEY

City Hall ¢ 425 N. El Dorado Street * Stockton, CA 95202-1997 * 209/937-8333 ¢ Fa\< 209/937- 8898
W stocktongov com

E [:J - REPLY TO:
APR 4 X2 f’

i |

{‘] nr" "ﬁyl“q_\‘i“—‘_J a‘ !
/PL"‘ G Dy N

DATE: April 4, 2002
TO: KATHERINE GONG MEISSNER, City Clerk

FROM: GUY D. PETZOLD, Deputy City Attorney

RE: DEVELOPMENT AGREEMENT BETWEEN THE CITY OF STOCKTON
AND A. G. SPANOS CONSTRUCTION, INC.--SPANOS PARK WEST

Attached is a fully executed Development Agreement dated January 29, 2002. Said
Development Agreement was authorized by City Council Ordinance No. 005-02, effective
February 28, 2002. Said Development Agreement was recorded as Instrument No. 2002-

041898 on March 11, 2002.
Said Development Agreement may be retained for your files.

OFFICE OF THE CITY ATTORNEY

By ( - ——L«f—\ p v’“f(

Uy D. PETZOLD )
DEPUTY CITY ATTORNEY
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Attachment

cc:  Community Development (Attn: Dave Stagnaro)
Public Works (Attn: Barry O'Regan)
A. G. Spanos Construction, Inc.
Attn: Jerry Sperry
1341 W. Robinhood Dr., Suite B-5
Stockton CA 95207
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This document is recorded for the ! Hzggse@f ':?ngee +88.00
benefit of tl:e City of Stockton and Recorded in Official Records

is entitled o be recorded free of c°””é:r°rusa; Joaquin
charge in accordance with Sections Rssessor~Re:or&er:g:z:: ) Clerk
6103 and 27383 of the Government Code. P

aid by COMPANY ON DOCUMENT
‘When recorded, mail to: .
City of Stockton

4255 N. El Dorado - .
Stockton, California 95202

Attn: City Attorney

|

DA 1-00

SPANOS PARK WEST
DEVELOPMENT AGREEMENT

CITY: CITY OF STOCKTON, a niunicipal corporation of the State

of California

. OWNER: A.G.SPANOS CONSTRUCTION, INC.,
a California Corporation

ORIGINAL
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DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT (“Agreement”) is made and entered into as of this
29th day of January, 2002, by and between the CITY OF STOCKTON, a municipal
corporation of the State of California (“City”), and A. G. SPANOS CONSTRUCTION, INC., a
California corporation (“Owner”), pursuant to the authority of California Government

Code Sections 65864-65869.5 and Stockton Municipal Code (“Code”) Chapter 16, Part IX,
Sections 16-180 through 16- 195 inclusive.

RECITALS:

This Agreement is entered into on the basis of the following facts, understandings,
and intentions of the parties:

A. To strengthen the public planning process, encourage private participation in
comprehensive planning and reduce the economic risk of development, the Legislature of
the State of California adopted Government Code Sections 65864-65869.5 authorizing City
to enter into development agreements in connection with the development of real property
within its jurisdiction by qualified applicants with a requisite legal or equitable interest in the
real property that is the subject of such development agreements.

B. As authorized by Government Code Section 65865(c), City has adopted Code
Chapter 16, Part IX establishing the procedures and requirements for the consideration of
development agreements within the City.

C. Owner is a corporanon organized under the laws of the State of California
and is in good standing thereunder.

D. Owner owns fee title to that certain parcel of land commonly referred to as
Spanos Park West. Owner holds certain entitlements for the development of Spanos Park
West, i.e. two (2) approved tentative maps, TM 54-89 and TM 56-89. Owner has made
application to City to modify Owner’s existing entitlements into two separate components
of Owner’s Spanos Park West Project, a residential component, commonly referred to as
The Villages at Spanos Park, and an M-X, mixed use, Component, commonly referred to as
A. G. Spanos Business Park (the “Business Park”). The Business Park is the subject of this

Agreement and is more fully described in Exhibit “A,” attached hereto and incorporated
herein by reference. '

E.  Pursuant to the California Environmental Quality Act (Public Resources
Code §21000-21177) (“CEQA"), City prepared and circulated a draft supplemental
environmental impact report (“SEIR”) for the Spanos Park West Project including the
Business Park component. On January 29, 2002, City certified that the SEIR was adequate;
that it satisfied the requirements of CEQA, the CEQA Guidelines, and applicable City
regulations; and that it fully and accurately described the Business Park component.
Notices of Determination for Spanos Park West were filed on January 30, 2002 with the

San Joaquin County Clerk and on January 30, 2002, with the Ofﬁce of Planning and
Research of the State of California.
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F. The Business Park is located in an area having a general plan and zoning
designation of “MX” (mixed use as described in Code Section 16-075). As required by
Code Section 16-075.1, a master development plan was submitted to City on January 29,
2002. On January 29, 2002 the City approved A. G. Spanos Business Park Master
Development Plan dated January 9, 2002 (the “Master Development Plan”). The Master
Development Plan sets forth the distribution, location and extent of uses for the Business
Park and identifies regulations and criteria for development of the site through subsequent
implementing projects. Code Section 16-204.C. requires that a development agreement be
completed to implement the Master Development Plan and that such development
agreement be processed with the Master Development Plan. City has determined that this
Agreement is appropriate for the development of the Business Park and that a development
agreement will eliminate uncertainty in City's land use planning for and secure orderly
development of the Business Park and otherwise achieve the goals and purposes for which
the Chapter 16, Part IX of the Code was enacted by City. In exchange for these benefits to
City and the public benefits of the Business Park, Owner desires to receive assurance that
City shall grant permits and approvals required for the development of the Business Park in
accordance with the Master Development Plan, subject to the terms and conditions

contained in this Agreement. In order to effectuate these purposes, the parties desire to
enter into this Agreement.

G.  The Master Development Plan was approved based on its stated intention to
provide a comprehensive description of all land uses proposed for the Business Park, while
maintaining the greatest amount of flexibility possible in the planning review process. The
Master Development Plan provides for a range of land uses for each parcel within the
Business Park, each of which is consistent and compatible with the overall land use concept
for the Business Park and consistent with the policies, general land uses and programs of the
City’s general plan. The Master Development Plan and the SEIR established the criteria for

consideration of, and all action upon, all future specific proposals for development of land
within the Business Park.

H. On December 20, 2001, after conducting a duly noticed public hearing
pursuant to Code Section 16-188.A., the City Planning Commission recommended that the
City Council approve this Agreement, based on the following findings and determinations
that: i) this Agreement is consistent with the objectives, policies, general land uses and
programs specified in the City of Stockton General Plan and the Master Development Plan

for the Business Park; and ii) the Business Park complies with the requirements of CEQA,
and state and local CEQA guidelines.

L. On January 29, 2002, the City Council held a duly noticed public hearing on
this Agreement pursuant to Code Section 16-188.B. and made the same findings and
determinations, which are set forth in Enacting Ordinance __ 007-02 approving

this Agreement thereafter adopted by the City Council, a copy of which is attached hereto
marked Exhibit “B”.

Now, THEREFORE, pursuant to the authority contained in Government Code
Sections 65864-65869.5 and Code Chapter 16, Part IX, and in consideration of the mutual
covenants and promises of the parties herein contained, the parties agree as follows:

R
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- 1. General Provisions.

1.1 Incorporation of Recitals. The Recitals set forth above, the introductory
paragraph preceding the Recitals, and all deﬁned\ terms set forth in both, are hereby
incorporated into this Agreement as it set forth herein in full.

1.2  Covenants. The provisions of this| Agreement shall constitute covenants or
servitudes which shall run with the land compnsmg the Business Campus and the burdens
and benefits thereof shall bind and inure to the benefit of all estates and interests in the

Business Campus, or any portion thereof, and all{successors in interest, transferees or
assignees to the parties hereto.

2. Definitions. Each reference in this Agreement to any of the following terms shall
have the meaning set forth below for each such term. Certain other terms shall have the
meaning set forth for such term in this Agreement.

2.1  Approvals. Any and all permits or approvals of any kmd or character
required under the Master Development Plan and applicable City Laws in order to develop
the Business Park, including, but not limited to, conditional use permits, tentative and final

parcel or subdivision maps, building permits, site‘gclearance, grading plans and permits, and
certificates of occupancy. l

2.2  City Laws. The Stockton Municipal Code, resolutions, codes, rules,
regulations, decisions and official policies of Cltylgovemmg the design, improvement and
construction standards and specifications apphcable to the development of the Project.

Specifically, but without limiting the generality of the foregomg, City Laws shall include the
General Plan.

2.3  Director. The Director shall mean' the Director of Community Development
for City. !

|
2.4 Enacting Ordinance. Ordinance 007-02 | enacted by the City Council
on January 29__ 2002, approving this Agreement, as descnbed herein.

2.5 Exactions. All exactions, in-lieu fees or payments, dedication or reservation
requirements, obligations for on-or off-site improvements or construction requirements for
public improvements or services or other conditions of approval called for in connection
with the development of, or construction on, the Business Park under Existing City Laws,
whether such exactions constitute public improve'rnents, mitigation measures in connection
with environmental review of any project, or impositions.

2.6  Existing City Laws. The Planning and Zoning Code (Chapter 16 of the
Stockton Municipal Code), resolutions, rules, regulations, decisions and official policies of
. City governing the subdivision, design and 1mpr0vement standards applicable to the
- development of the Business Park in effect as of the Effective Date (as defined in Section 3.1

o I
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2.7 Law or Laws. The laws and constitution of the State of California, the laws

and Constitution of the United States and any codes, statues or executive mandates in any
court decision, state or federal, thereunder.

2.8 Mortgage. A mortgage, deed of trust, ground lease, sale and leaseback
arrangement in which the Business Park or a portion thereof or an interest therein is sold by
Owner and leased back concurrently therewith (which arrangement is subject to no prior
contractual encumbrances securing payment of money), or other transaction in which the

Business Park, or a portion thereof or an interest therein, is pledged as security, contracted
in good faith and for fair value.

2.9  Mortgagee. The holder of the beneficial interest under a Mortgage.

3. Effective Date, Term.

3.1 Effective Date. This Agreement shall be dated and the obligations of the
parties hereunder shall be effective as of the effective date of the Enacting Ordinance,
pursuant to Government Code Section 36937, as specified herein (the “Effective Date”).
Not later than ten (10) days after the Effective Date, City and Owner shall execute and
acknowledge this Agreement, and thereafter the City Clerk shall cause this Agreement to be
recorded in the Official Records of the County of San Joaquin, State of California.

3.2 Term. The Term of this Agreement shall commence on the Effective Date

and shall terminate twenty years from said Effective Date, unless earlier terminated under
the terms of this Agreement.

4. General Development of the Business Park.

4.1 Business Park. Owner shall have the right, and the obligation, to develop the
Business Park in accordance with the Master Development Plan, the terms and conditions
of this Agreement, and such amendments thereto as shall from time to time be approved
pursuant to this Agreement, and City shall have the right to control development of the
Business Park in accordance with the provisions of the Master Development Plan, this
Agreement, and such amendments thereto as shall from time to time be approved pursuant
to this Agreement. Except as otherwise specified in this Agreement, the Master
Development Plan and applicable Existing City Laws (including those Code Sections
concerning MX zoning and Master Development Plans) shall control the overall design,
development and construction of the Business Park, and all improvements and
appurtenances in connection therewith, including, without limitation, the permitted uses on
the Business Park, the density and intensity of use, maximum height and maximum and
minimum size of buildings, the number of parking spaces and all mitigation measures
required in order to minimize or eliminate adverse environmental impacts and other adverse
impacts of the Business Park. In accordance with the purpose of MX zoning as stated in
Code Section 16-075, the specific land uses and specific development standards for the
Business Park have been determined on a site-by-site basis by the Master Development
Plan. By entering into this Agreement, Owner agrees to develop the Business Park pursuant
to the following schedule: Ten years after the Effective Date, Owner shall have developed a

Development Agr January 9, 2002 | l illn |I I|I | |‘ |II|I| || ml“l ‘IIII‘ ||| IIl“ 'lll |I|
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" minimum of forty percent (40%) of the Business Park based on acreage available for
development; Fifteen years after Effective Date, Owner shall have developed a minimum of
sixty (60%) of the Business Park based on net acreage available for development. '

4.2 Permitted Uses. The permitted uses of the Business Park, the density and intensity
of use, the maximum height, bulk and size of proposed structures and location of public
improvements, location of public utilities and other terms and conditions of development
applicable to the Business Park shall be those set forth in the Master Development Plan, as

may be modified from time to time as agreed to by City and Owner. Permitted uses shall
be determined by the following:

@) Commercial development may consist of the permitted uses provided
for in Section 6.4 of the Master Development Plan.

(b)  High Densisty Residential development may consist of the permitted
uses provided for in Section 6.5 of the Master Development Plan.

(o) Office development may consist of the permitted uses provided for in
Section 6.6 of the Master Development Plan.

(d  Open space permitted uses may consist of those provided for in
Section 6.7 of the Master Development Plan.

(e) Neighborhood Park permitted uses may consist of the permitted uses
provided for in Section 6.8 of the Master Development Plan.

® Utility Easement permitted uses may consist of the permitted uses
provided for in Section 6.9 of the Master Development Plan.

(8) Development Standards for site development, building standards,

landscaping and circulation within the Business Park shall be those provided for in Section
6.10 of the Master Development Plan.

4.3  Project Phasing. Owner presently intends to develop the Business Park in
phases and the parties acknowledge that Owner cannot presently predict the timing or
sequence of any such phasing. Such decisions depend upon numerous factors which are not
within the control of Owner, such as market conditions and demand, interest rates,
competition and other similar factors. Because the California Supreme Court held in
Pardee Construction Co. v. City of Camarillo (1984) 37 Cal. 3d 465, that failure of the
parties therein to provide for the timing of development resulted in a later-adopted initiative
restricting the timing of development to prevail over the parties' agreement, it is the parties'
intent to address that issue by aclnowledging and providing that Owner shall have the right
to develop the Business Park in phases in such order and at such times as Owner deems
appropriate within the exercise of its subjective business judgment and in accordance with
Chapter 5 of the Master Development Plan and the provisions of this Agreement. All

improvements required pursuant to the Master Development Plan shall be constructed by
Owner congruent with the development of each phase of the Business Park, as such

R 1 T
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improvements relate thereto and are necessary for the development and operation of such
phase of the Business Park.

4.4  Applicable Laws and Standards. Notwithstanding any change in any
Existing City Laws including, but not limited to, any change by means of ordinance,
resolution, initiative, referendum, policy or moratorium, and except as otherwise provided
in this Agreement, the laws, regulations, standards and policies applicable to the Business
Park are set forth in the Master Development Plan, the Existing City Laws (regardless of
future changes in these by City) and this Agreement. The Business Park is entitled to be
built and occupied and Owner has the right to complete the Business Park, in accordance
with this Agreement, provided that City may apply and enforce its codes, regulations and
laws applicable under this Agreement. The Master Development Plan includes
Development Standards, Design Guidelines and Regulations (the “Development
Regulations”) which provide for the location, arrangement, development and use of the
parcels within the Business Park. Should the Development Regulations conflict with similar
regulations contained in the Existing City Laws, the Development Regulations shall take
precedence. When any issue, condition or situation arises or occurs that is not covered or
provided for in the Development Regulations, those provisions in the Existing City Laws
which are most similar to the issue, condition or situation as determined by the Director, or
his designee, shall apply, subject to this Agreement. Notwithstanding any other language or
implication to the contrary in this Agreement, all construction shall comply with all
provisions of, Chapter 14, Uniform Codes, of the Stockton Municipal Code, including , but
not limited to, the Uniform Building Code, and the various related mechanical, electrical,

plumbing, and fire codes as the same may be applicable at the time of application for the
relevant permit. _

4.5 Development Review Process.

(@) This Agreement shall implement the provisions of the Master
Development Plan, which provides that in any future application for development or use of
any portion of the Business Park, Owner shall comply with any criteria for issuance of
permits for the development other than those as established in the Master Development
Plan and the certified SEIR. Development within any portion of the Business Park may not
occur until the Design Review Board for A. G. Spanos Business Park (the “Design Review
Board”), City’s Community Development Director (the “Community Development
Director”)and City’s Public Works Director (the “Public Works Director”’)have made the
determinations provided for in Section 8.2 of the Master Development Plan.

(®) Chapter 7 of the Master Development Plan provides the design
guidelines applicable to the Business Park.

(c) The development review process for all Approvals shall be as described
in Section 8.2 of the Master Development Plan. This process consists, generally, of review
and approval by the Design Review Board and site plan review and approval by the

I A
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" Community Development Director, and infrastructure facility plan review and approval by
the Public Works Director.

(d  Once approved by the Design Review Board, consistency with the
‘Master Development Plan of a proposed development project shall be reviewed and
approved by the City, as described in Section 8.2 of the Master Development Plan, by the
Community Development Director, which shall be City’s primary discretionary process for
determining that the proposed development is consistent with the Master Development
Plan, and, if such a finding is made, it shall include that the application is consistent with
the City’s General Plan and the application shall thereby be approved.

(e) Any proposed development project or use shall be consistent with this
Agreement.

4.6  Processing and Approvals. Upon submission by Owner of any-and all
necessary and required applications for Approvals and payment of any and all appropriate
processing and other fees as provided in this Agreement, City shall promptly commence and
diligently complete all steps necessary to approve or issue the requested Approvals
including, but not limited to, (a) the holding of any and all required public hearings and
notice for such public hearings, and (b) the granting of the requested Approval to-the extent

that it complies with applicable Law and this Agreement. Such Approvals shall include, but
not be limited to:

(a) the adoption or amendment of any tentative or final subdivision or
parcel maps; -

(b) the issuance of Use Permits;

(©) architectural and site plan reviews;
(d) lotline adjustrﬁents;

(¢)  building permits;

® " site clearance or demolition permits;
(& grading plans and permits;

(h)  landscape plans;

@) certificates of occupancy, or their equivalent, whether temporary or
final. '

4.7 Other Governmental Permits. Owner shall apply for such other penhits and
approvals from governmental or quasi-governmental agencies, other than City, having

jurisdiction over the Business Park as may be required for the development of, or provision
of services to, the Business Park, including but not limited to:

Y 5
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(a) Public utility district permits or service agreements;
(b) Army Corps of Engineers permits;
(© Reclamation District 2042 permits.

4.8 Additional Fees. Except as provided in this Agreement, City may impose
any further or additional fees, taxes or assessments, whether through the exercise of the
police power, the taxing power, or any other means, which provide a reasonable benefit
(nexus) to the development and/or maintenance of the Business Park provided that:

() City may charge owner public facility fees and processing fees for land
use approvals, building permits, plan checks and other similar permits and entitlements

which are in force and effect on a City-wide basis at the time application is submitted for
those permits.

(b) If state or federal laws are adopted which require cities to impose fees
on existing projects and if, consequently, City adopts enabling legislation and imposes fees
on existing projects on a City-wide or area-wide basis, as defined below, these fees may be
imposed on the Business Park, which fees shall be consistent with the fees imposed on other
properties within the City or area similarly situated.

(© If Owner requests the creation of a community facilities district for the
purpose of financing some or all of the public capital facilities and services necessary for the
development of the Business Park, City may adopt a special tax pursuant to the provisions
of the Mello-Roos Commumty Facilities Act of 1982 (Government Code sections 53311 et
seq), sufficient to pay for all of the public facilities and services requested by Owner.

5. Specific Criteria Applicable to Development of the Business Park.

5.1 Application of New City Laws. Nothing herein shall prevent City from
applying to the Business Park new City Laws that are not inconsistent or in conflict with the
Existing City Laws or the intent, purposes or any of the terms, standards or conditions of
this Agreement, and which do not materially interfere with the development of the Business
Park as contemplated herein. Any action or proceeding of City that has any of the

following effects on the property within the Business Park shall be considered to be in
conflict with this Agreement and the Existing City Laws:

(@) limiting or reducing the density or intensity of all or any part of the
Business Park, or otherwise requiring any reduction in the square footage or total number of
buildings and other improvements, including, but not limited to, the parking spaces;

(b)  limiting the Owner’s ability to transfer permitted uses, intensity of uses

or maximum height of buildings between sites within the Business Park in a manner that is
inconsistent with or more restrictive than limitations included in the Master Development

, - OARAAAD AT
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© limiting the timing of the development of the Business Park or the
number of phases of the Business Park in a manner that is inconsistent with or more
restrictive than limitations included in the Master Development Plan.

(d) - limiting the location of building sites, grading or other improvements
on the Business Park in a manner that is inconsistent with or more restrictive than the
limitations included in the Master Development Plan;

5.2  Future Growth Control Ordinances/Policies, Etc.

@) One of the specific purposes of this Agreement is to assure Owner that
no growth-control ordinance, measure, policy, regulation or development moratorium of
City adopted by the City Council or by vote of the electorate after the Effective Date of this .
Agreement will apply to the Project, whether enacted by urgency ordinances, interim
ordinances, initiatives, referendums or any other change in the laws of the City by any
method or name which would alter in any way City’s General Plan, Zoning Ordinance,
Subdivision Ordinance, Uniform Codes or any other ordinance, enactment, resolution,
approval, policy, rule, regulation, decision, or other action of City. There are currently no

adopted growth control ordinances, policies or measures which would restrict the ability of
Owner to complete the Project.

Therefore, the parties hereto agree that, except as otherwise expressly
provided in Section 5.1 herein, or other provision of this Agreement which unambiguously
and expressly authorizes City to make such pertinent changes, no ordinance, policy, rule,
regulation, decision, or any other City action, or any initiative or referendum voted on by
the public, which would be applicable to the Project and would affect in any way the rate of
development and construction of the Project, or limit the Project’s ability to receive any
other City service shall be applicable to any portion of the Project during the term of this
Agreement, whether such action is by ordinance, enactment, resolution, approval, policy,
rule, regulation, decision or other action of City or by public initiative or referendum.

(b) City, through the exercise of either its police power or its taxing power,
whether by direct City action or initiative or referendum, shall not establish, enact or impose
any additional conditions, dedications, fees or other exactions, policies, standards, laws or
regulations, which directly relate to the development of the Project except as provided in
Section 5.1 herein or other provision of this Agreement which unambiguously and expressly
allows City to make such changes. Further, City shall not approve a Mello-Roos
assessment, or other type of district to cause bonded indebtedness on any portion of the
Project without Owner’s prior written approval, which approval may be given or withheld
in Owner’s sole and absolute discretion. Nothing herein prohibits the Project from being
subject to a (1) City-wide bond issue, (ii) City-wide special or general tax, or (iii) special
" assessment for the construction or maintenance of a City-wide facility as may be voted on
by the electorate or otherwise enacted; provided that such tax, assessment or measure is
City-wide in nature, does not discriminate against the land within the Project and does not
distinguish between developed and undeveloped parcels.
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(c) This Agreement shall not be construed to limit the authority of City to
charge processing fees for land use approvals, public facilities fees and building permits as
they relate to plumbing, mechanical, electric or fire code permits, or other similar permits
and entitlements which are in force and effect on a city-wide basis at the time those permits

are applied for, except to the extent any such processing regulations would be inconsistent
with this Agreement.

(d) Notwithstanding subdivision (b), the City may condition or deny a
permit, approval, extension, or entitlement if it determines any of the following:
‘ (1) A failure to do so would place the residents of the Business Park or the
immediate community, or both, in a condition dangerous to their health or safety, or both.

(2) The condition or denial is required in order to comply with state or federal
law.

5.3 Allowable Heights, Size and Bulk Within Business Park.Owner
shall have the right, subject to the standards specified in this Agreement and the Master
Development Plan, to alter the height, size and bulk of buildings, until such time as the
maximum density of the Business Park under this Agreement has been achieved and so long

as the maximum height, size and bulk for the Business Park is consistent with the Master
Development Plan.

5.4 Business Park Use. Owner shall have the right to use any portion of the
Business Park as provided for in Chapter 3 of the Master Development Plan. TABLE 3-1 is

intended to describe a wide range of land use options that comply with the criteria
established by this Agreement.

5.5  Parking Ratio. Owner shall have the right to satisfy the parking ratio
requirements for any portion of the Business Park by granting parking easements for the
benefit of such portion of the Business Park on any other adjacent portion of the Business
Park for the amount of parking necessary to satisfy such parking ratio requirements as

prescribed by the Master Development Plan subject to the review and approval of the
Community Development Director.

5.6 Easements: Improvements, Abandonments. City shall cooperate with
Owner in connection with the abandonment of existing utility or other easements and
facilities and the relocation thereof, or the creation of any new easements within the
Business Park necessary or appropriate for development of the Business Park. If any such
easement is owned by City or any agency of City, City or such agency shall, at the request
of Owner and at Owner’s cost, take such action and execute such documents as may be

necessary to abandon existing easements and relocate them, as necessary or appropriate in
connection with the development of the Business Park.

5.7  Subdivision of Business Park. Owner shall have the right, from time to time
or at any time, to initiate resubdivisions the Business Park, as may be necessary in order to
develop a particular phase, or to sell, lease or finance a portion of the Business Park in
connection with the development of any phase or portion of the Business Park. Owner shall
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initiate such subdivision through an application under the Existing City Laws. Each such
application shall be processed in accordance with the Laws, the Master Development Plan
and Existing City Laws. Each tentative subdivision map approved under the Master
Development Plan shall have a term of not less than the remaining term of this Agreement
as of the date such map is approved by the City.

6. Indemnity: Insurance.

6.1 Indemnity. Owner shall indemnify, defend and hold City, and its elective
and appointive boards, commissions, officers, agents, and employees, harmless from any
and all claims, causes of action, damages, costs or expenses (including reasonable attorneys'
fees) arising out of or in connection with, or caused on account of, the development of the
Business Park, any Approval with respect thereto, or claims for injury or death to persons,
or damage to the Business Park, as a result of the operations of Owner or its employees,

agents, contractors or representatives with respect to the development, operation and
maintenance of the Business Park.

6.2 Insurance. Owner shall maintain insurance in order to assure Owner’s ability

to provide the indemnity described in Section 6.1. The amount and terms of such insurance
shall be as follows:

(@) Commercial general liability and property damage insurance covering
the risks of bodily injury and/or death, property damage, and personal injury liability, with
total limits of not less than One Million Dollars ($1,000,000.00)

(b)  Worker's Compensation Insurance as required by law, together with a
contingent employer’s liability endorsement in favor of City, covering employees of Owner,
-employees of any contractor, subcontractor, agent of representative of Owner.

If available, each policy of insurance carried by Owner as required by this Indemnity
Section, shall provide that it may not be canceled without at least thirty (30) day prior
written notice to City. Upon request of City, Owner shall furnish to City a copy of each
policy of insurance, or a certificate thereof, stating that such insurance is in full force and
effect and, in the case of the public liability insurance, showing City named as an additional
insured. Any insurance required to be maintained by Owner may be maintained under a so-

called “blanket policy” insuring other parties and other locations, so long as the amount of
insurance required hereunder is not thereby diminished.

7. Periodic Review of Compliance.

7.1  Annual Review. City, through the Planning Commission, shall, at least
every twelve (12) months during the term of this Agreement, review the extent of good faith
substantial compliance with the terms of this Agreement and the Master Development Plan
pursuant to Government Code Section 65865.1 and Code Section 16-192.

7.2  Owner's Submission. Within thirty (30) days of Owner’s receipt of the
written request of the Planning Commission made not more than once each year at least

| VAN I s



| ® | | (] ATTACHMENT C

sixty (60) days prior to the anniversary date of this Agreement, Owner shall submit to the
Planning Commission a letter setting forth Owner's good faith compliance with the terms
and conditions of this Agreement. Such letter shall be accompanied by such documents and
" other information as may be reasonably necessary and available to Owner to enable the
Planning Commission to undertake the review of Owner's good faith compliance with the
terms of this Agreement, and shall also state that such letter is submitted to City pursuant to
the requirements of Government Code Section 65865.1 and Code Section 16-192

7.3  Finding of Compliance. The Planning Commission shall review the Owner's
submission to ascertain whether it contains sufficient information to determine whether
Owner has complied in good faith with the terms of this Agreement. Upon receipt of the
submission, the Planning Commission shall conduct a review of the good faith compliance
by Owner with the terms of this Agreement. If the Planning Commission finds good faith
compliance by Owner with the terms of this Agreement, the Director shall, upon request by
Owmer, provide to Owner written confirmation of such finding.

7.4  Finding of Noncompliance. If the Planning Commission, on the basis of
substantial evidence, finds that Owner has not complied in good faith with the terms of this
Agreement, the Planning Commission shall specify in writing to Owner the respects in
which Owner has failed to comply and the Planning Commission may recommend that the
City Council hold a public hearing and terminate or modify the Agreement. The City
Council may (a) establish a reasonable time for Owner to comply with this Agreement,
which time shall not be less than thirty (30) days and shall be reasonably related to the time
necessary for Owner to adequately bring its performance into good faith compliance with
the terms of this Agreement, or (b) may take action to terminate or modify this Agreement.
No action to terminate or modify the Agreement shall be taken without a public hearing
before the City Council using the same process as was used for its adoption.

8. Permitted Delays; Supersedure by Subsequent Laws.

8.1 Pemrmitted Delays. In addition to any specific provisions of this Agreement,
performance by either party of its obligations hereunder shall be excused during any period
of delay caused at any time by reason of acts of God or civil commotion, riots, strikes,
picketing, or other labor disputes, shortage of materials or supplies, or damage to work in
process by reason of fire, floods, earthquake, or other casualties, restrictions imposed or
mandated by governmental or quasi-governmental entities, enactment of conflicting Laws
(including, without limitation, new or supplementary environmental regulations), litigation,
acts or neglect of the other party, or any other cause beyond the reasonable control of a

party. Each party shall promptly notify the other party of any delay hereunder as soon as
possible after the same has been ascertained.

8.2  Supersedure by Subsequent Laws. Except as provided in this Agreement
with respect to City Laws, if any Law made or enacted after the date of this Agreement
prevents or precludes compliance with one or more provisions of this Agreement, then the
provisions of this Agreement shall, to the extent feasible, be modified or suspended as may
be necessary to comply with such new Law. Immediately after enactment of any such new
Law, the parties shall meet and confer in good faith to determine the feasibility of any such’
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" modification or suspension based on the effect such modification or suspension would have
on the purposes and intent of this Agreement, If such modification or suspension is
infeasible in Owner's reasonable business judgment, then Owner shall have the right to
terminate this Agreement by written notice to City. Owner shall also have the right to
challenge the new Law preventing compliance with the terms of this Agreement, and, in the

event such challenge is successful, this Agreement shall remain unmodified and in full force
and effect.

9. Events of Default, Remedies, Termination; Attorneys' Fees.

9.1 Events of Default. Subject to any extensions of time by mutual consent in
writing, and subject to the provisions of this Agreement regarding periodic reviews, or
permitted delays, any failure by either party to perform any material term or provision of
this Agreement shall constitute an Event of Default, (i) if such defaulting party does not cure
such failure within thirty (30) days following notice of default from the other party, where
such failure is of a nature that can be cured within such thirty (30) day period, or (ii) if such
failure is not of a nature which can be cured within such thirty (30) day period, the
defaulting party does not within such thirty (30) day period commence substantial efforts to
cure such failure, or thereafter does not within a reasonable time prosecute to completion
with diligence and continuity the curing of such failure.

9.2 Remedies. Upon the occurrence of an Event of Default, the non- defaulting
party may: (i) bring any proceeding in the nature of declaratory relief, specific performance,
injunctive relief or mandamus, and/or (ii) the non-defaulting party shall have the right to
terminate this Agreement pursuant to Government Code Section 65868. The remedies
provided herein are exclusive and in no event shall either party be liable to the other for
monetary damages for an event of default or any other breach of this Agreement.

9.3  Waiver, Remedies Cumulative. Failure by a party to insist upon the strict
performance of any of the provisions of this Agreement by the other party, irrespective of
the length of time for which such failure continues, shall not constitute a waiver of such
party'sright to demand strict compliance by such other party in the future. No waiver by a
party of an Event of Default shall be effective or binding upon such party unless made in
writing by such party, and no such waiver shall be implied from any omission by a party to
take any action with respect to such Event of Default. No express written waiver of any
Event of Default shall affect any other Event of Default, or cover any other period of time,
other than any Event of Default and/or period of time specified in such express waiver.
The exclusive remedies provided in this Agreement shall be cumulative and not alternative,

and invocation of any permitted remedy shall not constitute a waiver or electlon with
respect to any other permitted remedy.

9.4  Effect of Termination. If this Agreement is terminated on account of an
Event of Default, such termination shall not affect any right or duty emanating from any
Exactions already satisfied, City entitlements or Approvals with respect to the Business Park
that have been approved concurrently or subsequently to the approval of this Agreement,
but the rights, duties and obligations of the parties hereunder shall otherwise cease as of the
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9.5 Limitations on Actions. City and Owner hereby renounce the existence of
any third party beneficiary to this Agreement and agree that nothing contained herein shall
be construed as giving any person or entity third party beneficiary status. If any action or
proceeding is instituted by any third party challenging the validity of any provision of this
Agreement, or any action or decision taken or made hereunder, the parties shall cooperate
in defending such action or proceeding. Owner shall bear its own costs of defense as a real
party in interest in any such action, and shall reimburse City for all reasonable court costs
and attorneys’ fees expended by City in any such action or other proceeding and for any
attorneys’ fees and costs awarded to a party to be paid by City.

~— 9.6 Effect of Court Action. If any court action or proceeding is brought by any
third party to challenge any Approval, this Agreement, or any other permit or approval
required from City or any other governmental entity for development or construction of the
Business Park, or any portion thereof, and without regard to whether or not Owner is a
party to or real party in interest in such action or proceeding, then Owner shall have the
right, but not the obligation, (i) to defend, at Owner’s expense, such action or proceeding on
behalf of City and City shall fully cooperate with Owner in such defense; or (ii) to terminate
this Agreement upon thirty (30) days notice in writing to City, given at any time during the
pendency of such action or proceeding, or within ninety (90) days after the final
determination therein (including any appeals), irrespective of the nature of such final

determination. Any such action or proceeding shall constitute a permitted delay under the
provisions of this Agreement.

9.7 Estoppel Certificate. Either party may, at any time, and from time to time,
deliver written notice to the other party requesting such party to certify in writing that, to the
knowledge of the certifying party, (i) this Agreement is in full force and effect and a binding
obligation of the parties, (ii) this Agreement has not been amended or modified either orally
or in writing, and if so amended, identifying the amendments, and (iii) the requesting party
is not in default in the performance of its obligations under this Agreement, or if in defauit,
to describe therein the nature and amount of any such defaults. A party receiving a request
hereunder shall execute and return such certificate within thirty (30) days following the
receipt thereof. The Director shall have the right to execute on behalf of City any certificate
requested by Owner hereunder. City acknowledges that a certificate hereunder may be
relied upon by transferees and Mortgagees acting in good faith.

10. Mortgagee Protection: Certain Rights of Cure.

10.1 Mortgagee Protection. This Agreement shall be superior and senior to any
lien placed upon the Business Park, or any portion thereof, including the lien of any
Mortgage. Notwithstanding the foregoing, no breach hereof shall defeat, render invalid,
diminish or impair the lien of any Mortgage made in good faith and for value, but all of the
terms and conditions contained in this Agreement shall be binding upon and effective
against any person (including any Mortgagee) who acquires title to the Business Park, or
any portion thereof, by foreclosure, trustee's sale, deed in lieu of foreclosure, or otherwise.

10.2 Mortgagee Not Obligated. Notwithstanding the provisions of this
Agreement, no Mortgagee shall have any obligation or duty under this Agreement to
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construct or complete the construction of improvements, or to guarantee such construction
or completion; provided, however, that a Mortgagee shall not be entitled to devote the
Business Park to any uses or to construct any improvements thereon other than those uses

or improvements provided for or authorized by this Agreement, the Master Development
Plan or otherwise under City Laws.

10.3 Notice of Default to Mortgagee, Right of Mortgagee to Cure. If City
receives notice from a Mortgagee requesting a copy of any notice of default given Owner
hereunder and specifying the address for service thereof, then City shall deliver to such
Mortgagee, concurrently with service thereon to Owner, any notice of an Event of Default
or determination of noncompliance given to Owner. Each Mortgagee shall have the right
(but not the obligation) for a period of ninety (90) days after the receipt of such notice from
City to cure or remedy, or to commence to cure or remedy, the Event of Default claimed or
the areas of noncompliance set forth in City's notice. If the Event of Default or such
noncompliance is of a nature which can only be remedied or cured by such Mortgagee upon
obtaining possession, such Mortgagee shall seek to obtain possession with diligence and
continuity through a receiver or otherwise, and shall thereafter remedy or cure the Event of
Default or noncompliance within ninety (90) days after obtaining possession. If any such
Event of Default or noncompliance cannot, with diligence, be remedied or cured.within
such ninety (90) day period, then such Mortgagee shall have such additional time as may be
reasonably necessary to remedy or cure such Event of Default or noncompliance if such

Mortgagee commences cure during such ninety (90) day periods, and thereafter dlhgently
pursues completion of such cure to the extent possible.

11.  Assignment. Owner's rights hereunder may be sold or assigned in conjunction with
the transfer, sale or assignment of all or any portion of the Business Park at any time during
the term of this Agreement upon the following terms and conditions:

11.1 Release Upon Transfer. Upon the sale, transfer or assignment of Owner's
rights and interests under this Section of this Agreement, Owner shall be released from its
obligations pursuant to this Agreement with respect to the Business Park or portion thereof
so transferred provided such obligations are expressly assumed by the Transferee prior to the

transfer and evidence is provided to the Director showing Transferee can perform Owner’s
obligations.

11.2 Covenants Run with the Land. All of the provisions, agreements, rights,
powers, standards, terms, covenants and obligations contained in this Agreement shall
constitute covenants that shall run with the land comprising the Business Park, and the
burdens and benefits shall be binding upon and inure to the benefit of each of the parties and

their respective heirs, successors (by merger, consolidation, or otherwise), assignees,
devisees, administrators, representatives, purchasers and lessees.

12. Amendment and Termination.

AT
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12.1 Amendment or Cancellation. Except as provided for herein with respect to
City's annual review, this Agreement may be canceled, modified or amended only by
mutual consent of the parties in writing, and then only in the manner provided for in
government Code Section 65868 and Code Section16-193. Pursuant to Code Section 16-
193.C., any amendment to this Agreement which does not relate to the Term, permitted
uses, density or intensity of use, height or size of buildings, provisions for reservation and
dedication of land, shall not require a noticed public hearing before the parties may make

such amendment. Any fees paid or land dedicated pursuant to this Agreement prior to the
date of cancellation shall be retained by City.

12.2 Recordation. Any amendment, termination or cancellation of this
Agreement shall be recorded by the City Clerk not later than ten (10) days after the effective
date of the action effecting such amendment, termination or cancellation with any costs of

recordation to be paid by Owner. Failure to record shall not affect the validity of any
amendment, termination or cancellation.

13. Notices.

13.1 Procedure. Any notice to either party shall be in writing and given by
delivering the same to such party in person or by sending the same by facsimile transmission
or registered or certified mail, or Express Mail, return receipt requested, with postage
prepaid, to the party's mailing address. The respective mailing addresses and facsimile
numbers of the parties are, until changed as hereinafter provided, the following:

CrIry: CITY OF STOCKTON

425 North El Dorado
Stockton, California 95202
Attention: City Manager
Facsimile No.: (209) 937-7149
with a copy to: City Attorney, City of Stockton
425 North El Dorado
Stockton, California 95202
Facsimile No.: (209) 937-8898
OWNER: A. G. SPANOS CONSTRUCTION, INC.
1341 West Robinhood Drive Suite B-5
Stockton, California 95207

Attention: Jerry Murphy

Facsimile No.: (209) 955-2562

with a copy to: John Briscoe

Washburn, Briscoe & McCarthy
55 Francisco Street, Suite 600
San Francisco, California 94133
Facsimile No.: (415) 421-5044
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Either party may change its mailing address and/or facsimile number at any time by giving

~ written notice of such change to the other party in the manner provided herein at least ten

(10) days prior to the date such change is effected. All notices under this Agreement shall be
deemed given, received, made or communicated on the date personal delivery is effected or,
if mailed upon the expiration of five (5) days after the date of mailing, or, if sent by facsimile
transmission, on the date of receipt as shown on written transmission verification.

14. Miscellaneous.

14.1 Negation of Partnership. The parties specifically acknowledge that the
Business Park is a private development, that neither party is acting as the agent of the other
in any respect hereunder, and that each party is an independent contracting entity with
respect to the terms, covenants and conditions contained in this Agreement. None of the
terms or provisions of this Agreement shall be deemed to create a partnership between or
among the parties in the business of Owner, the affairs of City, or otherwise, nor shall it
cause them to be considered joint venturers or members of any joint enterprise.

14.2 Consent(s). Unless otherwise herein provided, whenever consentor
satisfaction (collectively referred to in this Section 14.2 as a “consent”) is required of a party
pursuant to this Agreement, such consent shall not be unreasonably withheld. Consent
shall be deemed given if the party from whom the consent is sought neither approves or
disapproves of the request within thirty (30) days, or such other applicable time period
specified in this Agreement, after receipt of the written request for consent. If a party shall
disapprove, the reasons therefore shall be stated in reasonable detail in writing. Consent by

a party to or of any act or request by the other party shall not be deemed to waive or render
unnecessary consent to or of any similar or subsequent acts or requests.

14.3 Project Approvals Independent. All Approvals which may be granted
pursuant to this Agreement, and all Approvals or other land use approvals which have been
or may be issued or granted by City with respect to the Business Park, constitute
independent actions and approvals by City. If any provision of this Agreement or the
application of any provision of this Agreement to a particular situation is held by a court of
competent jurisdiction to be invalid or unenforceable, or if City terminates this Agreement
for any reason, such invalidity, unenforceability or termination of this Agreement or any
part hereof shall not affect the validity or effectiveness of any Approvals or other land use

approvals. In such cases, such Approvals will remain in effect pursuant to their own terms,
provisions and conditions.

14.4 Not a Public Dedication. Nothing herein contained shall be deemed tobe a -
gift or dedication of the Business Park, or portion thereof, to the general public, for the
general public, or for any public use or purpose whatsoever. Owner shall have the right to
prevent or prohibit the use of the Business Park, or any portion thereof, including common
areas and buildings and improvements located thereon, by any person for any purpose
inimical to the operation of a private, integrated development project as contemplated by
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~ this Agreement except for those areas designated in the Master Development Plan or
implementing project approvals as public easements.

14.5 Severability. Invalidation of any of the provisions contained in this
Agreement, or of the application thereof to any person, by judgment or court order, shall in
no way affect any of the other provisions hereof or the application thereof to any other
person or circumstance and the same shall remain in full force and effect, unless
enforcement of this Agreement as so invalidated would be unreasonable or grossly
inequitable under all the circumstances or would frustrate the purposes of this Agreement.

14.6 Exhibits. The Exhibits listed in the Table of Contents and referred to herein
are deemed incorporated into this Agreement in their entirety.

14.7 Entire Agreement. This written Agreement and the Exhibits contain all the
representations and the entire agreement between the parties with respect to the subject
matter hereof. Except as otherwise specified in this Agreement, any prior correspondence,

memoranda, agreements, warranties or representations are superseded in total by this
Agreement and Exhibits.

14.8 Construction of Agreement. The provisions of this Agreement and the
Exhibits shall be construed as a whole according to their common meaning and not strictly
for or against any party in order to achieve the objectives and purpose of the parties. The
captions preceding the text of each Section, Subsection and the Table of Contents are
included only for convenience of reference and shall be disregarded in the construction and
interpretation of this Agreement. Wherever required by the context, the singular shall
include the plural and vice versa, and the masculine gender shall include the feminine or
neuter genders, or vice versa. All references to “person” shall include, without limitation,
any and all corporations, partnerships or other legal entities. This Agreement has been
reviewed and revised by legal counsel for both Owner and City, and any presumption or

rule that ambiguities shall be construed against the drafting party shall not apply to the
interpretation or enforcement of this Agreement.

14.9 Further Assurances; Covenant to Sign Documents. Each party covenants,
on behalf of itself and its successors, heirs and assigns, to take all actions and do all things,
and to execute, with acknowledgment or affidavit if required, any and all documents and

writings that may be necessary or proper to achieve the purposes and objectives of this
Agreement.

14.10 Governing Law. This Agreement, and the rights and obligations of the

parties, shall be governed by and interpreted in accordance with the laws of the State of
California. ’

14.11 Time. Time is of the essence of this Agreement and of each and every term
and condition hereof. '

14.12 Dispute Costs and Fees. In any legal action or proceeding brought to
enforce or interpret any provision of this Agreement, or otherwise arising from or related to
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" this Agreement, the prevailing party shall be entitled to an award of its attorneys’,
investigators’, expert witness’ and consultants’ fees and costs incurred in relation to that
action or proceeding, in addition to any other relief awarded.

IN WTTNESS WHEREOF, the parties have executed this Agreement as of the day and

year first above written.

1 CITY:

CrITY OF STOCKTON, a municipal
corporation of the State of California

Afttest:

7

Approved as to Form:

(O ‘@@tﬁé&ﬂ

Deputy City Attorng{)

By

Its

O 52
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EXHIBIT “A”
Legal Descn'ption of Business Park

S S ~ - '

All that certain real property situate, lying and being in Section
1, Township 2 North, Range 5 East and Section €, Township 2 North,
Range 6 East, Mount Diablo Base and Meridian, being a portion of
the 321.034 and 330.704 Acre parcels of land shown on the Map of
Survey filled in Book 28 of Surveys at page 134A, San Joaquin
County Records, and being more particularly described as follows:!

Commencing at the southeast corner of said 321.034 acre pafcel of
land; thence on the following three (3) courses:

" 1) North 87°46’42"
said Section 1;

'2) North B7°46’-42” West 1983.90 feet;
3) North 00°16’58” REast 943.34 feet to the TRUE POINT OF

BEGINNING; thence from said POINT OF BEGINNING the following
thirty five (35) courses:

West 561.39 feet to the Southeast corner of

1) North 00°16’58” East 847.47 feet;
2) North 71°31752” West 85.10 feet;
3) South 23°28708” West. 175.00 feet;
4) South 29°28’08” West 150.00 feet:
_5) South 38°28’08” West 150.00 feet;
&) South 50°28/08” West 150.00 feet;
7) South 68°28708” West 131.17 feet;
8) North 24°55’31” East 50.25 feet;
9) North 44°47710” West 28.16 feet;

10) Northwesterly along the arc of a non-tangent curve concave to
the southwest, having a radius of 70.00 feet, whose radius
point bears South 77°15723” West, through a central angle of
40°47'24”, an arc distance of 49.83 feet:
on a tangent line, North 53°32’00” West 38.16 feet to the
beginning of a tangent curve, concave to the northeast, having
a radius of 90.00 feet and a céntral angle of 08°44’/51”;

12) Northwesterly, along the arc of said curve, 13.74 feet;
13) ©North 44°47710” West 67.07 feet:

11)

14) ©North 02°26’55” West 26,34 feet to a point on a non-tangent
curve “concéave to the northwest, having a radius of 1036.00 -
feet, whose radius point bears North 50°06’39” West;
Northeasterly, along the arc of sald curve, through a central
angle of 17°06/00” an arc digkance of 308.20 feet;
16) on a non-tangent line, North 23°13736” East 104.03 feet to

| MR ORRA Il T e
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the beginning of a non-tangent curve concave te the northwest,
having a radius of 1042.00 feet,” whose radius point bears
North 72°56'26” West;
17) ©Northeasterly, along the arc of said curve, through a central
angle of 16°46709", an arc distance of 304.97 feet;
18) On a tangent line, North 00°17’25” East 2094.02 feet to the
beginning of a curve concave to the southeast, having a radius
of 958.00 feet and a central angle of 10°42’427;

Northeasterly, aleng the arc of said curve, 179.10 feet;

On a non-tangent line, North 59°51759” East 30.13 feet;

North 18°43’50” East 72.00 feet to a point on a non-tangent
curve, concave to the southwest, having a radius of 786.00
feet, whose radius point bears South 18°43’50” West;

22) Northwesterly, along the arc of said curve, through a central

angle of 01°45"26”, an arc distance of 24.11 feet;
23) North 71°06”14” East 60.15 feet;

24) ©North 00°21715” East 648.86 feet;
25) North 83°23743” East 1482.47 feet;
26) South 18°36’327 East 859,38 feet;
27) South 16°22733” East 292.09 feet;
28) South 14°30’'33” Rast 656.30 feet;
29) South 13°21’48” HKast 2540.46 feet;
30) Scuth 12°38750” East 400.05 feet;
31) South 13°21’48” East - 209.44 feet;
32) North B89°51703” West 570.59 feet to a point on a non-tangent
curve concave to the southwest; whose radius point bears '
South 87°50’34” West, having a radius of 1173.00 feet;
Northwesterly, along the arc of said curve, through a central
angle of 30°23753”, an arc distance of 622.36 feet;
thence, on a non- tangent line, North 84°01’/53” West 995. 00
feet;

South 79°287 077 West €393.47 feet to the p01nt of beginning.

19)
20)
21)

33)
34)
35)
Containing 211.71 Acres,-more or less.

The basis of'bearings for this description is the California

‘Zone 3, using the bearing of North 11°10/39”
West between City of Stockton Monuments “4N-17” and “HARTE”, as

calculated from the data shown on City of Stockton Traverse
Control-Monument Survey, filed for recocrd in Book 33 of Surveys,

at Page 90, 8an Joaguin County Records.

All distances are ground
level distances.

T -
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EXHIBIT “B”

City Council Findings and Determinations

A. The provisions of the Development Agreement are consistent
with the General and specific plans for this area; and

B. The proposed development complies with the requirements of
the Cahforma Environmental Quality Act (CEQA) and the City of Stockton Guidelines for
the Implementation of CEQA.

AR I s
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CALIFORNIA ALL PURPOSE ACKNOWLEDGMENT

State of California

County of Qa(/\ \_> DC(Q(/UUVL/

SS.

O&Tm Z—q Z/(I)Z.- before me, %@ﬂ Ca\@(iﬂa /’]oﬂhﬂ“l Bﬂol QO

Date

personally appeared

W\\\\Cm

Name and Title of Officer (e.g., “Jane Doe, thary Public’) ~

 Rer bow((,

KAREN GARRETT
Commission # 1244350

Kotary Pubiic - Caffomia £

77 san Joaquin County

: Mycrm'n W%Dec 3.2003

Place Notary Sea! Above

Description of Attached Document

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Name(s) of Signer(s)

(Zpersonally known to me
(J proved to me on the basis of satisfactory
evidence

to be the person(gd.whose name(#} is/ake
subscribed to the within instrument and
acknowledged to me that he/sp€/they executed
the same in his/hg/their authorized
capacity(iés), and that by his/het/their
signature(3y on the instrument the person(s), or
the entity upon behalf of which the person(g)
acted, executed the instrument.

WITNES® my hand and official seal.

etf

Signature of Notary Public

Title or Type of Document:

Document Date:

Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer
Signer's Name:

Individual
Corporate Officer — Title(s):

TedireaN NAT

RIGHT THUMBPRINT
OF SIGNER

Top of thumb here

Y

Partner — [0 Limited [J General
Attorney in Fact

Trustee

Guardian or Conservator

Other:

OoOo0ooooo

Signer Is Representing:
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© 1999 National Notary Association * 9350 De Soto Ave., P.O. Box 2402 « Chatsworth, CA 913132402 « www.nationalnotary.org
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT
CALIFORNIA

County of SAN JOAQUIN
on__February 5, 2002 potore me, TAMMY L. HUNT, NOTARY PUBLIC

State of

DATE NAME, TITLE OF OFFICER - E.G. "JANE DOE, NOTARY PUBLIC"

personally appeared MARK LEWIS, ESQ.

NAME(S) OF SIGNER(S)

X personally known to me - OR - [] proved to me on the basis of satisfactory evidence
to be the person(s) whose name(s) is/are
subscribed to the within instrument and ac-

nowledged to me that he/she/they executed

. is/ . :
— TAVINY L HUNT in his/her/their authorized

- 2 ,__gapacity(ies), an_d that by his/her/their
& :‘_ < ‘ NO?SM%BﬁC%ESFb?SJ!A ignature(s) on the instrument the person(s),
= 0 SAN JOAQUIN CQUNTY _ ©r the entity upon behalf of which the

My Commussigr 2 xnies !

WS 3‘::3.!&@5_011(‘5) acted, executed the instrument.
vVYVYyY

WITNESS my hand and official seal.

Py

1 7
%?V?WV’?V?VV
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s OPTIONAL SECTION mmm——
CAPACITY CLAIMED BY SIGNER

Though statute does not require the Notary to
fill in the data below, doing so may prove
invaluable to persons relying on the document.

[:] INDIVIDUAL

[X] CORPORATE OFFICER(S)
CITY MANAGER

TITLE(S)

|:| PARTNER(S) B LIMITED

GENERAL
D ATTORN EY-I N- FACT

[J TRusTEE(S)
[[] GUARDIAN/CONSERVATOR

[ oTHER:

SIGNER IS REPRESENTING:

NAME OF PERSON(S) OR ENTITY(IES)

CITY OF STOCKTON

sy # (7%“7”

SIGNATURE OF NSTARY
OPTIONAL SECTION

TITLE OR TYPE OF DOCUMENT SPANOS PARK WEST DENSITY

THIS CERTIFICATE MUST BE ATTACHED TO
THE DOCUMENT DESCRIBED AT RIGHT:

TRANSFER DEVELOPMENT AGREEMENT

NUMBER OF PAGES 26

Though the data requested here is not required by law,

DATE OF pocumenTJanuary 29, 2002

it could prevent fraudulent reattachment of this form.

SIGNER(S) OTHER THAN NAMED ABovE AS attached

a II(I\I‘lllll TR

2AR2-A41833

03-11/2602 82:49P
28 of 28
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DOC # 220020418898
03/11/2002 02:49P Fee:73.00
Page 1 of 23
Recorded in Official Records

This document is recorded for the County of San Joagquin

benefit of the City of Stockton and Gary U. Freeman

. . - - Cl

s entitled to be recorded free of Y T
charge in accordance with Sections

6103 and 27383 of the Government Code.

When recorded, mail to:

City of Stockton

425 N. El Dorado
Stockton, California 95202
Attn: 'City Attorney

DA3-01

SPANOS PARK WEST
DENSITY TRANSFER
DEVELOPMENT AGREEMENT

CITY: CITY OF STOCKTON, a municipal corporation of the State of
California

OWNER: A.G.SPANOS CONSTRUCTION, INC.,
a Californja Corporation

Development Agr re Residential
Density Transter GAS January 9, 2002
86173v1

Description: San Joaquin,CA Document - Year. DocID 2002.41899 Page: 1 of 23
Order: 0003 Comment:
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ATTACHMENT C

SPANOS PARK WEST
DENSITY TRANSFER

DEVELOPMENT AGREEMENT

THIS DEVELOPMENT AGREEMENT ("Agreement") is made and entered into as
of this 29th day of January, 2002, by and between the CITY OF STOCKTON, a municipal
corporation of the State of California ("City"), and A. G. SPANOS CONSTRUCTION,
INC,, a California corporation ("Owner"), pursuant to the authority of California
Government Code Sections 65864-65869.5 and Stockton Municipal Code (“Code”) Chapter
16, Part IX, Sections 16-180 through 16-195, inclusive.

RECITALS:

This Agreement is entered into on the basis of the following facts, understandings,
and intentions of the parties:

A. To strengthen the public planning process, encourage private
participation in comprehensive planning and reduce the economic risk of development, the
Legislature of the State of California adopted Government Code Sections 65864-65869.5
authorizing City to enter into development agreements in connection with the development
of real property within its jurisdiction by qualified applicants with a requisite legal or
equitable interest in the real property that is the subject of such development agreements.

B. As authorized by Government Code Section 65865(c), City has
adopted Code Chapter 16, Part IX establishing the procedures and requirements for the
consideration of development agreements within the City.

C. Owner is a corporation organized under the laws of the State of
California and is in good standing thereunder.

D. Owner owns fee title to that certain parcel of land commonly referred
to as Spanos Park West. Owner holds certain entitlements for the development of Spanos
Park West, i.e. two (2) approved tentative maps, TM 54-89 and TM 56-89. Owner has
made application to City to modify Owner’s existing entitlements into two separate
components of Owner’s Spanos Park West Project (sometimes referred to herein as the
“Project™), a residential component, commonly referred to as The Villages at Spanos Park
(“The Villages™), and an M-X, mixed use, component, commonly referred to as A. G.
Spanos Business Campus (“The Business Park”). The entire Spanos Park West Project is
the subject of this Agreement and is more fully described in Exhibit “A,” attached hereto
and incorporated herein by reference.

o AT TRV
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ATTACHMENT C

E. Pursuant to the California Environmental Quality Act
(Public Resources Code § 21000-21177) ("CEQA™"), City prepared and circulated a draft
supplemental environmental impact report (“SEIR") for the Project. On January 29,
2002, City certified that the SEIR was adequate; that it satisfied the requirements of
CEQA, the CEQA Guidelines, and applicable City regulations; and that it fully and
accurately described the Spanos Park West Project. Notices of Determination for
Spanos Park West were filed on J anuary 30, 2002 with the San Joaquin County Clerk
and on January 30, 2002, with the Office of Planning and Research of the State of
California.

F. The City of Stockton's General Plan (“General Plan")
provides that City shall maintain an adequate supply of land designated as high-density
residential to meet the requirements of General Plan’s Housing Element. The General
Plan policy states that 300 acres of vacant high-density residential land is necessary to
promote the affordability of multi-family housing in the City. A proposed amendment
to the General Plan will change the land use designation of certain lands within the
Project from High-Density Residential to Low-Density Residential and Multi-Use., In
order to assure that approval by City of the Project does not result in non-compliance
with this policy, Owner has agreed to provide for and construct a minimum of Nine
Hundred Thirty Five (935) multi-family units within the Mixed-Use component of the
Project.

G. The Business Park is located in an area having a general
plan and zoning designation of “M-X" (mixed use as described in Code Section 16-075).
As required by Code Section 16-075 .1, a master development plan for The Business Park
will be submitted to and approved by the City (the “Master Development Plan”). The
Master Development Plan will set forth the distribution, location and extent of uses for
The Business Park and identify regulations and criteria for development of the site
through subsequent implementing projects. Code Section 16-204.C. requires that a
development agreement be completed to implement the Master Development Plan and
that such development agreement be processed with the Master Development Plan. A
development agreement concerning The Business Park and the Master Development
Plan (“MX Development Agreement”) is being completed between Owner and the City
which will provide terms under which the Business Park will be developed.
Additionally, City has determined (1) that this Agreement is appropriate to set forth the
Owner’s commitment to construct a minimum of Nine Hundred Thirty Five multi-
family units as part of the development of The Business Park; (2) that this Agreement
will eliminate uncertainty in City's land use planning for and secure orderly development
of The Business Park; and (3) that this Agreement will assure compliance with the
General Plan’s Housing Element and otherwise achieve the goals and purposes for
which Chapter 16, Part IX of the Code was enacted by City. In exchange for these
benefits to the public benefits of the multi-family residential development within The
Business Park, Owner desires to receive assurance that City shall grant permits and
approvals required for the development of the Project. In order to effectuate these
purposes, the parties desire to enter into this Agreement.

DCHSI‘[)’ Transfer GAS Ja.nuary 9, 2002 l t ! l, | l l I' Il I,I Il
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ATTACHMENT C

H. On December 20, 2001, after conducting a duly noticed
public hearing pursuant to Code Section 16-188.A., the City Planning Commission
recommended that the City Council approve this Agreement, based on the following
findings and determinations that: (1) this Agreement is consistent with the objectives,
policies, general land uses and programs specified in the General Plan; and (2) the
proposed development complies with the requirements of CEQA, and state and local
CEQA guidelines.

L On January 29, 2002, the City Council held a duly
noticed public hearing on this Agreement pursuant to Code Section 16-188.B. and made
the same findings and determinations, which are set forth in Enacting Ordinance

005-02 approving this Agreement thereafter adopted by the City Council, a
copy of which is attached hereto, marked Exhibit “B”.

. NOW, THEREFORE, pursuant to the authority contained in
Government Code Sections 65864-65869.5 and Code Chapter 16, Part IX, and i
consideration of the mutual covenants and promises of the parties herein contained, the
parties agree as follows:

1. General Provisions.
1.1 Incorporation of Recitals

The Recitals set forth above, the introductory paragraph preceding the Recitals, and
all defined terms set forth in both, are hereby incorporated into this Agreement as if set
forth herein in full.

1.2 Covenants
The provisions of this Agreement shall constitute covenants or servitudes which shall
run with the land comprising the Project and the burdens and benefits thereof shall bind

and inure to the benefit of all estates and interests in the Project, or any portion thereof,
and all successors in interest, transferees or assignees to the parties hereto.

2. Definitions.

Each reference in this Agreement to any of the following terms shall have the
meaning set forth below for each such term. Certain other terms shall have the meaning
set forth for such term in this Agreement.

2.1 Approvals. Any and all permits or approvals of any kind or character
required under the applicable City Laws in order to develop the Project, including, but
not limited to, conditional use permits, tentative and final parcel or subdivision maps,
building permits, site clearance, grading plans and permits, and certificates of
occupancy,

T
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ATTACHMENT C

2.2 City Laws. The Stockton Municipal Code, resolutions, codes, rules,
regulations, decisions and official policies of City governing the design, improvement
and construction standards and specifications applicable to the development of the
Project. Specifically, but without limiting the generality of the foregoing, City Laws
shall include the General Plan.

2.3 Director. The Director shall mean the Director of Community
Development for City.

2.4 Enacting Ordinance. Ordinance _005~02 enacted by the City
Council on January 29, 2002, approving this Agreement, as described herein.

2.5 Exactions. All exactions, in-lieu fees or payments, dedication or
reservation requirements, obligations for on-or offsite improvements or construction
requirements for public improvements or services or other conditions of approval called
for in connection with the development of, or construction on, the Project under
Existing City Laws, whether such exactions constitute public improvements, mitigation
measures in connection with environmental review of any project, or impositions.

2.6 Existing City Laws. The Planning and Zoning Code (Chapter 16 of the
Stockton Municipal Code), resolutions, rules, regulations, decisions and official policies -
of City governing the subdivision, design and improvement standards applicable to the
development of the Business Park in effect as of the Effective Date (as defined in Section
3.1 below).

2.7 Law or Laws. The laws and constitution of the State of California, the
laws and Constitution of the United States and any codes, statues or executive mandates
in any court decision, state or federal, thereunder.

2.8 Mortgage. A mortgage, deed of trust, ground lease, sale and leaseback
arrangement in which the Project or a portion thereof or an interest therein is sold by
Owner and leased back concurrently therewith (which arrangement is subject to no prior
contractual encumbrances securing payment of money), or other transaction in which
the Project, or a portion thereof or an interest therein, is pledged as security, contracted
in good faith and for fair value.

2.9 Mortgagee. The holder of the beneficial interest under a Mortgage.

3. Effective Date; Term.

3.1. Effective Date. This Agreement shall be dated and the obligations of the
parties hereunder shall be effective as of the effective date of the Enacting Ordinance,
pursuant to Government Code Section 36937, as specified herein (the "Effective Date").
Not later than ten (10) days after the Effective Date, City and Owner shall execute and
acknowledge this Agreement, and thereafter the City Clerk shall cause this Agreement to
be recorded in the Official Records of the County of San Joaquin, State of California.

i (DR A

2682-641893

83/11/2682 B2: 43P
€ of 23

Description: San Joaquin,CA Document -~ Yoar.DocID 2002.41899 Page: 6 of 23
Order: 0003 Comment:



ATTACHMENT C

3.2. Term. The Term of this Agreement shall commence on the Effective Date
and shall terminate twenty (20) years from said Effective Date, unless earlier terminated

under the terms of this Agreement.

4, Density Transfer

4.1. Low Density Residential. Owner shall have the right and obligation to
develop Low Density Residential dwelling units within the residential component of the
Project in accordance with applicable Existing City Laws, the terms and conditions of
this Agreement, and such amendments thereto as shall from time to time be approved

pursuant to this Agreement

4.2. High Density Residential, Owner shall have the right and obligation to

develop within the proposed Mixed-Use component of the Project, Nine Hundred Thirty
Five (935) multi-family units in accordance with applicable Existing City Laws
(including those Code Sections concerning MX zoning and Master Development Plans),
the terms and conditions of this Agreement, and such amendments thereto as shall from

time to time be approved pursuant to this Agreement,

4.3.  Project Phasing. Owner presently intends to develop the Project in
phases and the parties acknowledge that Owner cannot presently predict the timing or
sequence of any such phasing. Such decisions depend upon numerous factors which are
not within the control of Owner, such as market conditions and demand, interest rates,
competition and other similar factors. Because the California Supreme Court held in
Pardee Construction Co. v. City of Camarillo (1984) 37 Cal. 3d 465, that failure of the
parties therein to provide for the timing of development resulted in a later-adopted
Initiative restricting the timing of development to prevail over the parties’' agreement, it is
the parties’ intent to address that issue by acknowledging and providing that Owner shall
have the right to develop the Project in phases in such order and at such times as Owner
deems appropriate within the exercise of its subjective business judgment and in

accordance with the provisions of this Agreement.

44.  Applicable Laws and Standards. Notwithstanding any change in any

Existing City Laws including, but not limited to any change by means of ordinance,
resolution, initiative, referendum, policy or moratorium, and except as otherwise
provided in this Agreement, the laws, regulations, standards and policies applicable to
the Project are set forth in the Existing City Laws (including those Code Sections
concerning MX zoning and Master Development Plans), the terms and conditions of
this Agreement, and such amendments thereto as shall from time to time be approved
pursuant to this Agreement. The Project is entitled to be built and occupied and Owner
has the right to complete the Project, in accordance with this Agreement, provided that
City may apply and enforce its codes, regulations and laws applicable under this

Agreement.

oo RO ARV NI
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4.5.  Processing and Approvals. Upon submission by Owner of any and all
necessary and required applications for Approvals to construct the High-Density
Residential units and payment of any and all appropriate processing fees as provided in
the MX Development Agreement, City shall promptly commence and diligently
complete all steps necessary to approve or issue the requested Approvals in accordance
with the terms of the MX Development Agreement, including, but not limited to, (a) the
holding of any and all required public hearings and notice for such public hearings, and
(b) the processing of the request for the Approval to the extent that it complies with
applicable Law, the MX Development Agreement and this Agreement.

4.6. Additional Fees. Except as provided in this Agreement, City may impose
further or additional fees, taxes or assessments, whether through the exercise of the
police power, the taxing power, or any other means, which provide a reasonable benefit
(nexus) to the development and/or maintenance of the Business Park provided that;

(@) City may charge owner public facility fees and processing fees for land use
approvals, building permits, plan checks and other similar permits and
entitlements which are in force and effect on a City-wide basis at the time
application is submitted for those permits.

(b) If state or federal laws are adopted which require cities to impose fees on
existing projects and if, consequently, City adopts enabling legislation and
imposes fees on existing projects City-wide or area-wide basis, as defined
below, these fees may be imposed on the Business Park, which fees shall
be consistent with the fees imposed on other properties within the City or
area similarly situated.

(c) If owner requests the creation of a community facilities district for the
purpose of financing some or all of the public capital facilities and services
necessary for the development of the Business Park, City may adopt a
special tax pursuant to the provisions of the Mello-Roas Community
Facilities Act of 1982 (Govermnment Code sections 53311 et seq), sufficient
to pay all of the public facilities and services requested by Owner.

5. Specific Criteria Applicable to Development of the Project.

5.1. Application of New City Laws. Nothing herein shall prevent City from
applying to the Project new City Laws that are not inconsistent or in conflict with the
Existing City Laws or the intent, purposes or any of the terms, standards or conditions of
this Agreement. Any action or proceeding of City that has any of the following effects
on the property within the Project shall be considered to be in conflict with this
Agreement and the Existing City Laws;

(@)  limiting or reducing the density or intensity of all or any
part of the Business Park, or otherwise requiring any reduction in the square footage or
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total number of buildings and other improvements, including, but not limited to, the
parking spaces;

(b)  limiting the Owner’s ability to transfer permitted uses,
intensity of buildings between sites within the Project in a manner that is
inconsistent with or more restrictive than limitations included in the Existing City
Laws. '

(© limiting the timing of the development of the Business
Park or the number of phases of the Business Park in a manner that is inconsistent
with or more restrictive than the limitations included in the Master Development
Plan.

(d) limiting the location of building sites, grading or other

improvements on the Business Park in a manner that is inconsistent with or more restrictive
than the limitations included in the Existing City Laws;

5.2. Future Growth Control Ordinances/Policies, Etc. One of the specific purposes
of this Agreement is to assure Owner that no growth-control ordinance, measure, policy,
regulation or development moratorium of City adopted by the City Council or by vote of the
electorate after the Effective Date of this Agreement will apply to the Project, whether
enacted by urgency ordinances, interim ordinances, initiatives, referendums or any other
change in the laws of the City by any method or name which would alter in any way City's
General Plan, Zoning Ordinance, Subdivision Ordinance, Uniform Codes or any other
ordinance, enactment, resolution, approval, policy, rule, regulation, decision, or other
action of City. There are currently no adopted growth control ordinances, policies or
measures which would restrict the ability of Owner to complete the Project.

Therefore, the parties hereto agree that, except as otherwise expressly provided
in Section 5.1 herein, or other provision of this Agreement which unambiguously and
expressly authorizes City to make such pertinent changes, no ordinance, policy, rule,
regulation, decision, or any other City action, or any initiative or referendum voted on
by the public, which would be applicable to the Project and would affect in any way the
rate of development and construction of the Project or to limit the Project’s ability to
receive any other City service shall be applicable to any portion of the Project during the
term of this Agreement, whether such action is by ordinance, enactment, resolution, '
approval, policy, rule, regulation, decision or other action of City or by public initiative
or referendum.

5.3. Police Power and Taxing Power. City, through the exercise of either its

police power or its taxing power, whether by direct City action or initiative or
referendum, shall not establish, enact or impose any additional conditions, dedications,
fees or other exactions, policies, standards, laws or regulations, which directly relate to
the development of the Project cxcept as provided in Section 5.1 herein or other
provision of this Agreement which unambiguously and expressly allows City to make
such changes. Further, City shall not approve a Mello-Roos assessment, or other type of
district to causc bonded indebtedness on any portion of the Project without Owner's
prior written approval, which approval may be given or withheld in Owner's sole and
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ATTACHMENT C

absolute discretion; except that Owner's approval shall not be required if the district
includes and benefits the Project. Nothing herein prohibits the Project from being
subject to a (a) City-wide bond issue, (b) City-wide special or general tax, or () special
assessment for the construction or maintenance of a City-wide facility as may be voted
on by the electorate or otherwise enacted; provided that such tax, assessment or measure
is City-wide in nature, does not discriminate against the land within the Project and does
not distinguish between developed and undeveloped parcels.

5.4. Revision of Ministerial Fees, This Agreement shall not be construed to
limit the authority of City to charge processing fees for land use approvals, public
facilities fees and building permits as they relate to plumbing, mechanical, electric or fire
code permits, or other similar permits and entitlements which re in force and effect on a
city-wide basis at the time those permits are applied for, except to the extent any such
processing regulations would be inconsistent with this Agreement

5.5. Health and Safety, Notwithstanding Section 5.3, the City may condition
or deny a permit, approval, extension, or entitlement if it determines any of the
following:

(a). A failure to do so would place the residents of the Business Park or the
immediate community, or both, in a condition dangerous to their health or safety, or
both.

(b) The condition or denial is required in order to comply with state or
federal law.

6. Indemnity,

6.1. Indemnity. Owner shall indemnify, defend and hold City, and its
elective and appointive boards, commissions, officers, agents, and employees,
harmless from any and all claims, causes of action, damages, costs or expenses
(including reasonable attorneys' fees) arising out of or in connection with, or caused
on account of, the development of multi-family units within the proposed Mixed-Use
component of the Project, any Approval with respect thereto, or claims for injury or
death to persons, or damage to the Project, as a result of the operations of Owner or
its employees, agents, contractors or representatives with respect to the development,
operation and maintenance of the Project.

6.2 Insurance. Owner shall maintain insurance in order to assure
Owner'’s ability to provide the indemnity described in Section 6.2. The amount and
terms of such insurance shall be as follows:

(a)  Commercial general liability and property damage insurance
covering the risks of bodily injury and/or death, property damage, and personal
injury liability, with total limits of not less than One Million Dollars ($1,000,000.00)

(b) Worker’'s Compensation Insurance as required by law, together
with a contingent employer’s liability endorsement in favor of City, covering
employees of Owner, employees of any contractor, subcontractor, agent of
representative of Owner.

. 2682-641899
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(¢) If available, each policy of insurance carried by Owner as required
by this Indemnity Section, shall provide that it may not be canceled without at least
thirty (30) day prior written notice to City. Upon request of City, Owner shall
furnish to City a copy of each policy of insurance, or a certificate thereof, stating that
such insurance is in full force and effect and, in the case of the public liability
insurance, showing City named as an additional insured. Any insurance required to
be maintained by Owner may be maintained under a so-called “blanket policy”
insuring other parties and other locations, so long as the amount of insurance
required hereunder is not thereby diminished. Owner shall maintain insurance in
order to assure Owner’s ability to provide the indemnity described in Section 6.1 in
the amount and terms of such insurance as provided for in the MX Development
Agreement,

7. Periodic Review of Compliance.

7.1.  Annual Review. City, through the Planning Commission, shall, at
least every twelve (12) months during the term of this Agreement, review the extent
of good faith substantial compliance with the terms of this Agreement pursuant to
Government Code Section 65865.1 and Code Section 16-192.

7.2, QOwner's Submission. Within thirty (30) days of Owner’s receipt of
the written request of the Planning Commission made not more than once each year
at least sixty (60) days prior to the anniversary date of this Agreement, Owner shall
submit to the Planning Commission a letter setting forth Owner's good faith
compliance with the terms and conditions of this Agreement. Such letter shall be
accompanied by such documents and other information as may be reasonably
necessary and available to Owner to enable the Planning Commission to undertake
the review of Owner's good faith compliance with the terms of this Agreement, and
shall also state that such letter is submitted to City pursuant to the requirements of
Government Code Section 65865.1 and Code Section 16-192.

7.3.  Finding of Compliance. The Planning Commission shall review the
Owner's submission to ascertain whether it contains sufficient information to
determine whether Owner has complied in good faith with the terms of this
Agreement. Upon receipt of the submission, the Planning Commission shall conduct
a review of the good faith compliance by Owner with the terms of this Agreement. If
the Planning Commission finds good faith compliance by Owner with the terms of
this Agreement, the Director shall, upon request by Owner, provide to Owner
written confirmation of such finding.

7.4.  Finding of Noncompliance, If the Planning Commission, on the basis
of substantial evidence, finds that Owner has not complied in good faith with the
terms of this Agreement, the Planning Commission shall specify in writing to Owner
the respects in which Owner has failed to comply and the Planning Commission may
recommend that the City Council hold a public hearing and terminate or modify the
Agreement. The City Council may (a) establish a reasonable time for Owner to
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ATTACHMENT C

comply with this Agreement, which time shall not be less than thirty (30) days and
shall be reasonably related to the time necessary for Owner to adequately bring its
performance into good faith compliance with the terms of this Agreement, or (b) may
take action to terminate or modify this Agreement. No action to terminate or modify
the Agreement shall be taken without a public hearing before the City Council using
the same process as was used for its adoption,

8. Permitted Delays; Supersedure by Subsequent Laws.

8.1.  Permitted Delays. In addition to any specific provisions of this
Agreement, performance by either party of its obligations hereunder shall be excused
during any period of delay caused at any time by reason of acts of God or civil
commotion, riots, strikes, picketing, or other labor disputes, shortage of materials or
supplies, or damage to work in process by reason of fire, floods, earthquake, or other
casualties, restrictions imposed or mandated by governmental or quasi-governmental
entities, enactment of conflicting Laws (including, without limitation, new or
supplementary environmental regulations), litigation, acts or neglect of the other
party, or any other cause beyond the reasonable control of a party. Each party shall
promptly notify the other party of any delay hereunder as soon as possible after the
same has been ascertained.

8.2. Supersedure by Subsequent Laws. Except as provided in this

Agreement with respect to City Laws, if any Law made or enacted after the date of
this Agreement prevents or precludes compliance with one or more provisions of this
Agreement, then the provisions of this Agreement shall, to the extent feasible, be
modified or suspended as may be . necessary to comply with such new Law,
Immediately after enactment of any such new Law, the parties shall meet and confer
in good faith to determine the feasibility of any such modification or suspension
based on the effect such modification or suspension would have on the purposes and
intent of this Agreement. If such modification or suspension is infeasible in Owner's
reasonable business judgment, then Owner shall have the right to terminate this
Agreement by written notice to City. Owner shall also have the right to challenge
the new Law preventing compliance with the terms of this Agreement, and, in the
event such challenge is successful, this Agreement shall remain unmodified and in
full force and effect.

9, Events of Default, Remedies Termination; Attorneys' Fees.
SR o SR ettty ALANEICS, L crmination; Attormeys' Fees,

9.1. Events of Default. Subject to any extensions of time by mutual
consent in writing, and subject to the provisions of this Agreement regarding periodic
reviews, or permitted delays, any failure by either party to perform any material term
or provision of this Agreement shall constitute an Event of Default, (i) if such
defaulting party does not cure such failure within thirty (30) days following notice of
default from the other party, where such failure is of a nature that can be cured
within such thirty (30) day period, or (ii) if such failure is not of a nature which can
be cured within such thirty (30) day period, the defaulting party does not within such
Development Agr re Residential

s A 755

Description: San Joaquin,CA Document - Year,DocID 2002.41899 Page: 12 of 23
Order: 0003 Comment:



ATTACHMENT C

thirty (30) day period commence substantial efforts to cure such failure, or thereafter
does not within a reasonable time prosecute to completion with diligence and
continuity the curing of such failure.

9.2.  Remedies. Upon the occurrence of an Event of Default, the non-

- defaulting party may: (i) bring any proceeding in the nature of declaratory relief,

specific performance, injunctive relief or mandamus, and/or (i) the non-defaulting

party shall have the right to terminate this Agreement pursuant to Government Code

Section 65868. The remedies provided herein are exclusive and in no event shall

either party be liable to the other for monetary damages for an event of default or any
other breach of this Agreement. :

9.3. Waiver, Remedies Cumulative. Failure by a party to insist upon the

strict performance of any of the provisions of this Agreement by the other party,
irrespective of the length of time for which such failure continues, shall not constitute
a waiver of such party's right to demand strict compliance by such other party in the
future. No waiver by a party of an Event of Default shall be effective or binding
upon such party unless made in writing by such party, and no such waiver shall be
implied from any omission by a party to take any action with respect to such Event
of Default. No express written waiver of any Event of Default shall affect any other
Event of Default, or cover any other period of time, other than any Event of Default
and/or period of time specified in such express waiver. The exclusive remedies
provided in this Agreement shall be cumulative and not alternative, and invocation
of any permitted remedy shall not constitute a waiver or election with respect to any
other permitted remedy.

9.4. Effect of Termination, If this Agreement is terminated on account of
an Event of Default, such termination shall not affect any right or duty emanating
from any Exactions already satisfied, City entitlements or Approvals with respect to
the Project that have been approved concurrently or subsequently to the approval of
this Agreement, but the rights, duties and obligations of the parties hereunder shall
otherwise cease as of the date of such termination.

9.5. Limitations on_ Actions. City and Owner hereby renounce the
existence of any third party beneficiary to this Agreement and agree that nothing

contained herein shall be construed as giving any person or entity third party
beneficiary status. If any action or proceeding is instituted by any third party
challenging the validity of any provision of this Agreement, or any action or decision
taken or made hereunder, the parties shall cooperate in defending such action or
proceeding. Owner shall bear its own costs of defense as a real party in interest in
any such action, and shall reimburse City for all reasonable court costs and attorneys’
fees expended by City in any such action or other proceeding and for any attorneys’
fees and costs awarded to a party to be paid by City.

9.6.  Effect of Court Action. If any court action or proceeding is brought
by any third party to challenge any Approval, this Agreement, or any other permit or
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approval required from City or any other governmental entity for development or
construction of the Project, or any portion thereof, and without regard to whether or
not Owner is a party to or real party in interest in such action or proceeding, then
Owmner shall have the right, but not the obligation, (a) to defend, at Owner's expense,
such action or proceeding on behalf of City and City shall fully cooperate with
Owner in such defense; or (b) to terminate this Agreement upon thirty (30) days
notice in writing to City, given at any time during the pendency of such action or
proceeding, or within ninety (90) days after the final determination therein (including
any appeals), irrespective of the nature of such final determination. Any such action
or proceeding shall constitute a permitted delay under the provisions of this
Agreement.

9.7.  Estoppel Certificate. Either party may, at any time, and from time to
time, deliver written notice to the other party requesting such party to certify in
writing that, to the knowledge of the certifying party, (a) this Agreement is in fall
force and effect and a binding obligation of the parties, (b) this Agreement has not
been amended or modified either orally or in writing, and if so amended, identifying
the amendments, and (jii) the requesting party is not in default in the performance of
its obligations under this Agreement, or if in default, to describe therein the nature
and amount of any such defaults. A party receiving a request hereunder shall
execute and return such certificate: within thirty (30) days following the receipt
thereof. The Director shall have the right to execute on behalf of City any certificate
requested by Owner hereunder. City acknowledges that a certificate hereunder may
be relied upon by transferees and Mortgagees acting in good faith.

10. Mortgagee Protection; Certain Rights of Cure.

10.1. Mortgagee Protection. This Agreement shall be superior and senior
to any lien placed upon the Project, or any portion thereof, including the lien of any
Mortgage. Notwithstanding the foregoing, no breach hereof shall defeat, render
invalid, diminish or impair the lien of any Mortgage made in good faith and for
value, but all of the terms and conditions contained in this Agreement shall be
binding upon and effective against any person (including any Mortgagee) who
acquires title to the Project, or any portion thereof, by foreclosure, trustee's sale, deed
in lieu of foreclosure, or otherwise.

10.2. Mortgagee Not Obligated. Notwithstanding the provisions of this
Agreement, no Mortgagee shall have any obligation or duty under this Agreement to
construct or complete the construction of improvements, or to guarantee such
construction or completion; provided, however, that a Mortgagee shall not be
entitled to devote the Project to any uses or to construct any improvements thereon
other than those uses or improvements provided for or authorized by this Agreement
or otherwise under City Laws.

10.3. Notice of Default to Mortgagee, Rizht of Mort agee to Cure, If
City receives notice from a Mortgagee requesting a copy of any notice of default

Development Agr re Residential
Density Transfer GAS January 9, 2002

SRl 1T T

Description: San Joaquin,CA Document - Year.DocID 2002.41899 Page: 14 of 23
Order: 0003 Comment:

2882-041839

83/11/2602 B2 49P
14 of 23
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given Owner hereunder and specifying the address for service thereof, then City shall
deliver to such Mortgagee, concurrently with service thereon to Owner, any notice of
an Event of Default or determination of noncompliance given to Owner. Each
Mortgagee shall have the right (but not the obligation) for a period of ninety (90)
days after the receipt of such notice from City to cure or remedy, or to commence to
cure or remedy, the Event of Default claimed or the areas of noncompliance set forth
in City's notice. If the Event of Default or such noncompliance is of a nature which
can only be remedied or cured by such Mortgagee upon obtaining possession, such
Mortgagee shall seek to obtain possession with diligence and continuity through a
receiver or otherwise, and shall thereafter remedy or cure the Event of Default or
noncompliance within ninety (90) days after obtaining possession. If any such Event
of Default or noncompliance cannot, with diligence, be remedied or cured within
such ninety (90) day period, then such Mortgagee shall have such additional time as
may be reasonably necessary to remedy or cure such Event of Default or
noncompliance if such Mortgagee commences cure during such ninety (90) day
periods, and thereafter diligently pursues completion of such cure to the extent
possible,

11. Assignment.

11.1  Owner's rights hereunder may be sold or assigned in conjunction with
the transfer, sale or assignment of all or any portion of the Project at any time during the
term of this Agreement upon the following terms and conditions:

(a) Release Upon Transfer. Upon the sale, transfer or assignment of
Owner's rights and interests under this Section of this Agreement, Owner shall be
released from its obligations pursuant to this Agreement with respect to the Project or
portion thereof so transferred provided such obligations are expressly assumed by the
Transferee prior to the transfer and evidence is provided to the Director showing
Transferee can perform Owner’s obligations.

()  Covenants Run with the Land. All of the provisions, agreements,
rights, powers, standards, terms, covenants and obligations contained in this Agreement
shall constitute covenants that shall run with the land comprising the Project, and the
burdens and benefits shall be binding upon and inure to the benefit of each of the parties
and their respective heirs, successors (by merger, consolidation, or otherwise), assignees,
devisees, administrators, representatives, purchasers and lessees.

12, Amendment and Recordation.

12.1. Amendment or Cancellation. Except as provided for herein with
respect to City's annual review, this Agreement may be canceled, modified or amended
only by mutual consent of the parties in writing, and then only in the manner provided
for in government Code Section 65868 and Code Section 16-193. Pursuant to Code
Section 16-193.C., any amendment to thig Agreement which does not relate to the Term,
permitted uses, density or intensity of use, height or size of buildings, provisions for
reservation and dedication of land, shall not require a noticed public hearing before the
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parties may make such amendment. Any fees paid or land dedicated pursuant to this
Agreement prior to the date of cancellation shall be retained by City,

12.2. Recordation. Any amendment, termination or cancellation of this
Agreement shall be recorded by the City Clerk not later than ten (10) days after the
effective date of the action effecting such amendment, termination or cancellation with
any costs of recordation to be paid by Owner. Failure to record shall not affect the
validity of any amendment, termination or cancellation.

13. Notices.

13.1. Procedure. Any notice to either party shall be in writing and given by
delivering the same to such party in person or by sending the same by facsimile
transmission or registered or certified mail, or Express Mail, return receipt requested,
with postage prepaid, to the party's mailing address. The respective mailing addresses
and facsimile numbers of the parties are, until changed as hereinafter provided, the
following:

City of Stockton

425 North El Dorado
Stockton, California 95202
Attention: City Manager
City: Facsimile No.; (209) 937-7149

City Attorney, City of Stockton
425 North El Dorado
Stockton, California 95202
with a copy to: Facsimile No.: (209) 937-8898

A.G. Spanos Construction, Inc.

1341 West Robinhood Drive Suite B-5
Stockton, California 95207

Attention: Jerry Murphy

Owner: Facsimile No. (209) 473-3703

John Briscoe

Washburn, Briscoe & McCarthy
55 Francisco Street Suit 600
San Francisco, California 94133
with a copy to: Facsimile No.: (415) 421-5044

Either party may change its mailing address and/or facsimile number at any time by giving
written notice of such change to the other party in the manner provided herein at least ten

(10) days prior to the date such change is effected. All notices under this Agreement shall be
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deemed given, received, made or communicated on the date personal delivery is effected or,
if mailed upon the expiration of five (5) days after the date of mailing, or, if sent by facsimile
transmission, on the date of receipt as shown on written transmission verification.

14. Miscellaneous.

14.1. Negation of Partnership. The parties specifically acknowledge that the
Project is a private development, that neither party is acting as the agent of the other in any
respect hereunder, and that each party is an independent contracting entity with respect to
the terms, covenants and conditions contained in this Agreement. None of the terms or
provisions of this Agreement shall be deemed to create a partnership between or among the
parties in the business of Owner, the affairs of City, or otherwise, nor shall it cause them to
be considered joint venturers or members of any joint enterprise.

14.2. Consent(s). Unless otherwise herein provided, whenever consent or
satisfaction (collectively referred to in this Section 14.2 as a "consent”) is required of a party
pursuant to this Agreement, such consent shall not be unreasonably withheld. Consent shall
be deemed given if the party from whom the consent is sought neither approves or
disapproves of the request within thirty (30) days, or such other applicable time period
specified in this Agreement, after receipt of the written request for consent. If a party shall
disapprove, the reasons therefore shall be stated in reasonable detail in writing. Consent by
a party to or of any act or request by the other party shall not be deemed to waive or render
unnecessary consent to or of any similar or subsequent acts or requests.

14.3. Project Approvals Independent. All Approvals which may be granted
pursuant to this Agreement, and all Approvals or other land use approvals which have been
or may be issued or granted by City with respect to the Project, constitute independent
actions and approvals by City. If any provision of this Agreement or the application of any
provision of this Agreement to a particular situation is held by a court of competent
jurisdiction to be invalid or unenforceable, or if City terminates this Agreement for any
reason, such invalidity, unenforceability or termination of this Agreement or any part hereof
shall not affect the validity or effectiveness of any Approvals or other land use approvals. In
such cases, such Approvals will remain in effect pursuant to their own terms, provisions and
conditions.

14.4. Not a Public Dedication, Nothing herein contained shall be deemed to
be a gift or dedication of the Project, or portion thereof, to the general public, for the general
public, or for any public use or purpose whatsoever. Owner shall have the right to prevent
or prohibit the use of the Project, or any portion thereof, including common areas and
buildings and improvements located thereon, by any person for any purpose inimical to the
operation of a private, integrated development project as contemplated by this Agreement
except for those areas designated as public easements.

14.5. Severability. Invalidation of any of the provisions contained in this
Agreement, or of the application thereof to any person, by judgment or court order, shall in
no way affect any of the other provisions hereof or the application thereof to any other
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person or circumstance and the same shall remain in full force and effect, unless
enforcement of this Agreement as so invalidated would be unreasonable or grossly
inequitable under all the circumstances or would frustrate the purposes of this Agreement.

14.6. Exhibits. The Exhibits listed in the Table of Contents and referred to
herein are deemed incorporated into this Agreement in their entirety.

14.7. Entire Agreement. This written Agreement and the Exhibits contain all
the representations and the entire agreement between the parties with respect to the subject
matter hereof. Except as otherwise specified in this Agreement, any prior correspondence,
memoranda, agreements, warranties or representations are superseded in total by this
Agreement and Exhibits.

14.8. Construction of Agreement. The provisions of this Agreement and the
Exhibits shall be construed as a whole according to their common meaning and not strictly
for or against any party in order to achieve the objectives and purpose of the parties. The
captions preceding the text of each Section, Subsection and the Table of Contents are
included only for convenience of reference and shall be disregarded in the construction and
interpretation of this Agreement. Wherever required by the context, the singular shall
include the plural and vice versa, and the masculine gender shall include the feminine or
neuter genders, or vice versa. All references to "person” shall include, without limitation,
any and all corporations, partnerships or other legal entities. This Agreement has been
reviewed and revised by legal counsel for both Owner and City, and any presumption or
rule that ambiguities shall be construed against the drafting party shall not apply to the
interpretation or enforcement of this Agreement.

14.9. Further Assurances; Covenant to Sign Documents, FEach party
covenants, on behalf of itself and its successors, heirs and assigns, to take all actions and do
all things, and to execute, with acknowledgment or affidavit if required, any and all
documents and writings that may be necessary or proper to achieve the purposes and
objectives of this Agreement,

14.10. Governing Law. This Agreement, and the rights and obligations of the
parties, shall be governed by and interpreted in accordance with the laws of the State of
California.

14.11. Time. Time is of the essence of this Agreement and of each and every
term and condition hereof.

14.12. Dispute Costs and Fees. In any legal action or proceeding brought to
enforce or interpret any provision of this Agreement, or otherwise arising from or related to
this Agreement, the prevailing party shall be entitled to an award of its attorneys’,
investigators’, expert witness' and consultants’ fees and costs incurred in relation to that
action or proceeding, in addition to any other relief awarded.

TR

19

2862-841893

B3/11/2082 827 48P
18 of £3

Development Agr re Residential
Density Transfer GAS January 9, 2002
86173vi

Description: San Joaquin,CA Document - Year.DocID 2002.41899 Page: 18 of 23
Order: 0003 Comment:



ATTACHMENT C

IN WITNESS WHEREOF, the parties have executed this Agreement as of the
day and year first above written.

CITY OF STOCKTON, a munici tion of the State of California

Approved as to Form'BY:

eputy  City Attofdey

Owner:
A.G. SPANOS CONSTRUCTION, INC.

By wiﬁ&,&w\ ? ‘ MM&
Its \):“14. QAIAJ_W

By

Its
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ATV =

20

Development Agr re Residential
Density Transfer GAS January 9, 2002
86173v1

Description: San Joaquin,CA Document - Year.DocID 2002.41899 Page: 19 of 23
Order: 0003 Comment:



ATTACHMENT C

EXHIBIT “A”

Tract No. 3103
Spanos Park West Unit No. 1

according to map recorded June 14, 2001, in Book 36 of Maps and Plats at Page 32
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EXHIBIT “B”

City Council Findings and Determinations

A. The provisions of the Development Agreement are consistent
with the General and specific plans for this area; and

B. The proposed development complies with the requirements of

the California Environmental Quality Act (CEQA) and the City of Stockton Guidelines for
the Implementation of CEQA.

2882-641893
83/11,/26802 B2 : 49P
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of 3@,{) j'm&_b( /u/VL) >
On J_&/\ Zq. 2002, , before me.cf%’l Ga (226'{:{: N D'hf'“l PuQJf'L

Oata Name and Zitla.of Officer {e.g.. "Jhno Doe, Nota@tic")

. \ ——
personally appeared J )\_B\UJ SN C " C(wa_,

Name(s) of Signer(s)

S Personally known to me
iJ proved to me on the basis of satisfactory
evidence

to be the person(g} whose name(s) is/dee
subscribed to the within instrument and
acknowledged to me that he/she/thsy executed

ngmﬁgmm the same in his/hpe/thsir  authorized

N Notary Public - Cafifomia § capacity(igs), and that by his/Her/their

7 san Jooquin County signature()) on the instrument the person($), or
My Comm. Explres Dec 3, 2003 the entity upon behalf of which the person(y)
acted, executed the instrument.

WITNESS my hand and official seal.
— E\/gpﬂ etk

Place Nolary Seal Above Signalure of Notary Public

OPTIONAL

Though the information below is not required by law, it may prove vaiuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form fo another document.

Description of Attached Document
Title or Type of Document;

Document Date: Number of Pages:

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer

Signer's Name; RIGHT THUMBPRINT
[5 Individuat
£l Corporate Officer — Title(s):

O Partner — O Limited ' General
~ Attorney in Fact

Trustee

) Guardian or Conservator
] Other:

O

Signer Is Representing: L

I ]

2682-841899

§3/11/26802 02:49p 0" Cal Toll-Free 1.800-875-0827
/ :
© ez op 23
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of CALIFORNIA
County of SAN JOAQUIN
on_February 5,2002 o me TAMMY L. HUNT, NOTARY PUBLIC
DATE NAME, TITLE OF OFFICER - E.G. "JANE DOE, NOTARY PUBLIC"

personally appeared MARK LEWIS, ESQ.

NAME(S) OF SIGNER(S)

B personally known to me - OR - [[] proved to me on the basis of satisfactory evidence

to be the person(s) whose name(s) is/are
j' ¥s. TAMMY L. HUNT Ii

subscribed to the within instrument and ac-
8. £ /é COMM. # 1222436
3 '}

signature(s) on the instrument the person(s),
or the entity upon behalf of which the
person(s) acted, executed the instrument,

knowledged to me that he/she/they executed
the same in his/her/their authorized
& capacity(ies), and that by his/her/their
NOTARY PUBLIC-CALIFORN T8
SAN JOAQUIN COUNTY &
My Commissior Uxpires MAY 292723

WITNESS my hand and official seal.

bt 00 Y
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st OPT|ONAL SECTION wesmmm
CAPACITY CLAIMED BY SIGNER

Though stalute does not require the Notary to
fill in the data below, doing so may prove
invaluable to persons relying on the document.

{'_j INDIVIDUAL

[X} CORPORATE OFFICER(S)
CITY MANAGER

TITLE(S)

[:] PARTNER(S) B LIMITED

GENERAL
D ATTORN EY-I N- FACT

[] TRusTEE(S)
[] GUARDIAN/CONSERVATOR
[JotHer:

SIGNER IS REPRESENTING:

NAME OF PERSON{S} OR ENTITY(IES)

CITY OF STOCKTON

SIGNAPORE OF NOTARY

OPTYONAL SECTION

TITLE OR TYPE OF DOCUMENT SPANOS PARK WEST DEVELOPMENT

THIS CERTIFICATE MUST BE ATTACHED TO
THE DOCUMENT DESCRIBED AT RIGHT:

AGREEMENT

Though the dala requested here is not required by law, NUMBER OF PAGES .._-..2.1.._.__.

it could prevent fraudulent reattachment of this form.

DATE OF DocumMenTJanuary 29, 2002
SIGNER(S) OTHER THAN NAMED ABoveE AS attached

(LT RO AU

Description: San Joaquin,CA Document - Year.DocID 2002.41899 Page: 23 of 23
Order: 0003 Comment:
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This document is recorded for the

henefit of the City of Stockton and

is entitled to be recorded free of

charge in accordance with Sections

6103 and 27383 of the California Government
Code. When recorded, mail to:

City of Stockton

425 North El Dorado Street

Stockton. California 9‘-?0?‘

Attin: o o B S

CITY Al ilUniee

FIRST AMENDMENT

SPANOS PARK WEST
DENSITY TRANSFER

ATTACHMENT C

fer i, J00e-oare
Paae ™ 3 1ge13 ggT 2009
San Joagu;n Count Recar

Paid
TOCKTON

] HL&H’I!MWH!’ T&H'; Ly [

DEVELOPMENT AGREEMENT (DA3-01)

CITY: CITY OF STOCKTON, a municipal corporation of the State of California

OWNER: A.G. SPANOS CONSTRUCTION. INC., a California corporation
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FIRST AMENDMENT TO SPANOS PARK WEST DENSITY TRANSFER
DEVELOPMENT AGREEMENT (DA3-01)

THIS FIRST AMENDMENT TO SPANOS PARK WEST DENSITY TRANSFER
DEVELOPMENT AGREEMENT (DA3-01) (“Amendment™) is made and entered into as of this
9th day of December . 2008 by and between the CITY OF STOCKTON, a municipal corporation
of the State of California (“City™) and A.G. SPANOS CONSTRUCTION, INC., a California
corporation (“Owner™).

RECITALS

A. City and Owner did enter into that certain Spanos Park West Density Transfer
Development Agreement as of January 29, 2002, and effective on February 28, 2002 pursuant to
City of Stockton Ordinance No. 007-02 (“DA3-01").

B. Owner held fee title to that certain parcel of land commonly referred to as Spanos Park
West and the development rights appurtenant or applicable thereto (collectively referred to
herein as the “Project’™), more particularly described in Tentative Maps TM 54-89 and TM 56-
89 which were recorded as one (1) Final Map in the Official Records of San Joaquin County.
California on June 14, 2001 as Instrument Number 01092414,

& On January 29, 2002, City and Owner entered into a Development Agreement dividing
Spanos Park West into two (2) parcels (namely, The Villages at Spanos Park and an M-X, mixed
use, component named “The A. G. Spanos Business Park™ (“*Business Park™)) and approved a
Master Development Plan for the development of the Business Park. Said Development
Agreement was duly recorded in the official Records of San Joaquin County on March 11, 2002
as Document Number 2002-041899.

D, On April 30, 2002, City approved an amended Tentative Map (TM 11-00) for the
Business Park containing parcels 1 through 20. Owner developed Lot 19 of TM 11-00 into the
A. G. Spanos Office Building. Owner, with the consent of City, sold and transferred title to
numerous other parcels to various entities for retail use.

t: On October 23, 2003, a Parcel Map re-dividing Lots 17A. 17, 10 and 7 of TM 11-00 into
four (4) parcels (namely, Parcel 1, Parcel 2, Parcel 3 and Parcel 4) was duly recorded in the
official Records of San Joaquin County as DOC # 2003-245479 (“Parcel Map”™).

F- Owner, with the approval ot City. sold Parcels 1 and 2 of the Parcel Map for retail use
and dedicated Parcel 4 of the Parcel Map as a one hundred foot (100") Public Access and
Landscape Easement.

G. With the exception of the A. G. Spanos Office Building and Parcel 3 of the Parcel Map
(consisting of 4.23 acres), Owner has divested itsell of any ownership within the Business Park.

t
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H. DA3-01 was entered into and adopted for the purpose. among other things, of reserving
land for high-density residential development consistent with the minimum acreage requirements
contained in the City’s then current General Plan Housing Element. In relevant part, Recital “F”
of DA3-01 reads as follows:

“The City of Stockton’s General Plan (“General Plan™) provides that City
shall maintain an adequate supply of land designated as high-density
residential to meet the requirements of General Plan’s Housing Element. The
General Plan policy states that 300 acres of vacant high-density residential
land is necessary to promote the affordability of multi-family housing in the
City. A proposed amendment to the General Plan will change the land use
designation of certain lands within the Project from High-Density Residential
to Low-Density Residential and Multi-Use. In order to assure that approval
by City of the Project does not result in non-compliance with this policy.
Owner has agreed to provide for and construct a minimum of Nine Hundred
Thirty Five (935) multi-family units within the Mixed-Use component of the
Project.”

. On September 14. 2004, the Stockton City Council amended the City’s General Plan
Housing Element. Among other things, the City eliminated the requirement that there be
reserved a minimum of Three Hundred (300) acres of vacant land for high-density residential
use.

i As of the date hereof., Owner has developed and constructed (or caused to be developed
and constructed) Three Hundred Eight (308) high-density residential units within the Project.

K. The Stockton metropolitan housing market has experienced a significant decline in
demand for high-density residential units. Simultaneously, the commercial density within the
Project has increased. Consequently, there is insufficient vacant land within the Project to
accommodate the additionally required Six Hundred Twenty-Seven (627) high-density
residential units specified under DA3-01.

L. [n response to the insufficient vacant land within the Project. an affiliate of Owner is
entitled and permitted to construct (or cause to be constructed) Three Hundred Ninety-Two (392)
high-density residential units within the Crystal Bay Project (defined below) and the Ninety-Six
(96) high-density units within the Atlas Tract Project (defined below) all as set forth in more
detail in this Amendment and in the permitting documents.

M. In light of the foregoing, the parties hereto desire to amend DA3-01 to provide that
Owner or its Affiliate may fulfill its obligation to construct (or cause to be constructed) the
additional 627 high-density residential units by (i) the construction of Three Hundred Ninety-
Two (392) high-density residential units in the Crystal Bay Project (defined below) by an
affiliate of Owner or its successor or assigns. (ii) the construction of Ninety-Six (96) high-
density residential units in the Atlas Tract Project (defined below) by an affiliate of Owner or its
successor or assigns, and (iii) the construction of One Hundred Fifty-Seven (157) high-density
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residential units m the greater downtown Stockton area or elsewhere. pursuant to the terms and
conditions set forth below in this Amendment, which area(s) is significantly more desirable to
the City than the Northwest Stockton area in which the remaining One Hundred Thirty-Nine
(139) (i.e. 627-488) high-density residential units were to built as initially required under the
original terms of DA3-01. In addition, the One Hundred Fifty-Seven (157) high-density
residential units to be built in the greater downtown Stockton area exceeds the remaining One
Hundred Thirty-Nine (139) high-density residential units required in DA3-01 by Eighteen (18)
units.

NOW THEREFORE, THE PARTIES HERETO AGREE AS FOLLOWS:

1. The Recitals set forth above and all defined terms set forth in DA3-01 (not otherwise
defined in this Amendment) are hereby incorporated into this Amendment as if set forth herein in
full.

2 Recital “F" of DA3-01 is hereby amended in full as follows:

E. The City of Stockton’s General Plan Housing Element, as
amended on September 14, 2004, provides that the City shall ensure an
adequate supply of land designated as high-density residential to promote the
affordability of multi-family housing in the City. To that end, Owner has, to
date, constructed 308 high-density residential units within the Project. Owner
has agreed that Owner or its Affiliate shall develop and construct (or cause to
be constructed) an additional (i) Three Hundred Ninety-Two (392) high-
density residential units within the “Crystal Bay Project”. as defined and
specified in Planned Development PD1-08 and Vesting Tentative Map TM17-
05, and (ii) Ninety-Six (96) high-density residential units within the “Atlas
Tract Project”, as defined and specified in Planned Development PD3-06 and
Vesting Tentative Map VITM7-08 and VTM28-05 and (iii) One Hundred
Fifty-seven (157) high-density market-rate residential units within such other
area(s) of the City of Stockton as may be mutually agreed upon by City and
Owner. Owner at its option, may satisfy in whole or in part its obligation to
build the high-density residential units in the preceding sentence by paying to
(or causing to be paid to) the City of Stockton or an approved non-profit
charitable organization such sums as set forth in the First Amendment to
Spanos Park West Density Transfer Development Agreement.

3 Section 4.2. of DA3-01 is hereby amended in full as follows:

4.2 High Density Residential.

(a) As of December 9, 2008, an affiliate of Owner, namely Dean
Spanos, as Trustee of The Alex and Faye Spanos Trust U/A/D January 27,
1998 (“Trustee”) is entitled and permitted to construct (or cauvse to be
constructed) Three Hundred Ninety-twa (392) high-density residential units



ATTACHMENT C

within the “Crystal Bay Project” and the Ninety-Six (96) high-density
residential units within the “Atlas Tract Project” referenced above. Trustee
or another affiliate of Owner, its successor or assigns. (the term “affiliate of
Owner” or simply “Affiliate™ means any entity, trust or estate that is owned
and/or controlled by any of the Spanos family members) shall complete or
cause completion of the construction of the 392 high-density residential units
within the Crystal Bay Project and the Ninety-Six (96) high-density residential
units within the Atlas Tract Project or, as to either or both Project(s),
elsewhere within the City of Stockton at one or more priority locations,
including, but not limited to, the greater downtown Stockton area, as may be
mutually agreed upon by City (on the one hand) and Trustee or an Affiliate
(on the other hand) in accordance with applicable Existing City Laws and the
terms and conditions of this Amendment (and such amendments thereto and
such further amendments to DA3-01) on or before December 9, 2018.

(b)  Owner or its Affiliate shall construct (or cause to be
constructed) One Hundred Fifty-seven (157) high-density market-rate
residential units within the City of Stockton at one or more priority locations,
including, but not limited to. the greater downtown Stockion area, as may be
mutually agreed upon by City and such Affiliate on or before December 9,
2018.

(c) Owner or its Affiliate may fulfill the obligation to construct (or
cause to be constructed) the high-density residential units referenced in
Sections 4.2(a) and (b) above (collectively. the “High-Density Units™) by: (i)
paying (or causing to be paid) to the City the sum of TWO THOUSAND
AND 00/100 DOLLARS ($2,000.00) per High-Density Unit on or before
December 9, 2018, or (ii) making a contribution on or before December 9,
2018in an amount not less than TWO THOUSAND AND 00/100 DOLLARS
($2.000.00) per High-Density Unit to one or more non-profit charitable
organizations (as described in Internal Revenue Code Section 170(b)(1)(A) or
one having received tax-exempt status under Internal Revenue Code Section
501(c)(3)) reasonably approved by the City and having among its/their
purpose(s) the objective of assisting in the provision of housing to residents
within the greater downtown or other priority area(s) determined by the City,
or (iii) a combination of (i) and (ii), such that the percentage performance of
Affiliate under both (i) and (ii) equals one hundred percent (100%). By way
of example only, Affiliate shall be deemed to have completely fulfilled its
obligations under Sections 4.2(a) and (b) and (c) of this Amendment if it
constructs (or causes to be constructed) 314 high-density residential units
within the Crystal Bay Project (i.e., 80% performance), 72 high density
residential units within the Atlas Tract Project (i.e.. 75% performance), 110
high-density market-rate residential units within the City of Stockton (or
elsewhere. as provided in Section 4.2(b) above) (i.e., 70% performance) and
makes payment to (or causes such payment to be made to) the City of

Lh
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Stockton or an above-referenced type of non-profit charitable organization in
an amount of $298,000.00 (i.e., $2,000 per High-Residential Unit multiplied
by 149, which is the number of high-density residential units not built within
the Crystal Bay Project, the Atlas Tract Project, and City of Stockton in this
example). In the event of the failure of (i) the construction of all 392 high-
density residential units within the Crystal Bay Project (or elsewhere, as
provided by Section 4.2(a) above), or (ii) the construction of all Ninety-Six
(96) high-density residential units within the Atlas Tract Project (or
elsewhere, as provided by Section 4.2(a) above, or (iii) the construction of all
One Hundred Fifty-seven (157) high-density residential units within the City
of Stockton (or elsewhere, as provided in Section 4.2(b) above), or (iv) the
payment to the City in the sum of ONE MILLION TWO HUNDRED
NINETY THOUSAND AND 00/100 DOLLARS ($1,290,000.00) or
contribution in an amount not less than ONE MILLION TWO HUNDRED
NINETY THOUSAND AND 00/100 DOLLARS ($1,290,000.00) to the non-
profit charitable organization(s) described above, or (v) some combination of
(i), (ii),(iii) and (iv) such that Affiliate’s cumulative percentage performance
of (i), (i), (iii) and (iv) does not equal one hundred percent (100%), then
Affiliate shall be required, on or before December 9, 2018 and within thirty
(30) days of receipt of City’s written demand to pay (or caused to be paid) to
City or contribute (or cause a contribution) to such non-profit charitable
organization, an amount equal to the number of High-Density Units not
constructed within the Crystal Bay Project or the Atlas Tract Project or the
City of Stockton (or elsewhere, as provided in Section 4.2(a) and Section
4.2(b) above), or some combination thereof, as required pursuant to this
Amendment, multiplied by the sum of TWO THOUSAND AND 00/100
DOLLARS ($2,000.00) per High-Density Unit, unless already paid as
provided for herein.

5 All terms of DA3-01 not otherwise modified herein shall remain in full force and effect.
“CITY™: “OWNER”:

City of Stockton, A.G. Spanos Construction, Inc.

a municipal corporation a California corporation

of the State of California

By:

Altest:

6
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Approved as to form and content: == D Pi(;r;éd A

Richard E. Noskygf} City Attoﬂa}ey

“TRUSTEE”

\mmw st

Dean Spanos, Trusﬂe
The Alex and Faye $panos Trust
U/A/D January 27, 1998
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT |

AT

State of California /
County of :'5@/1/7 JO%U/{ 3 |
On’ﬁ’f"']- )L/ 009 before mem#%?r} QOQIZZ ¢ V?(szwy j)cd.')éz &

Date' Here Inserl Name and Title of tHe Officer

personally appeared { C’(?X’C!O” fd’,(mf’f; i,

Name(s) of Sianer(s)

who proved to me on the basis of satisfactory evidence to
be the person(sy"whose name(sy is/are-subscribed to the
within instrument and acknowledged to me that
he/shefthey-executed the same in his/het/their authorized
capacity(ies); and that by his/her/their signature(syon the
instrument the person(sj; or the entity upon behalf of
which the person(s) acted, executed the instrument.

N A
Commission # 1772878

- Hornia
e conm. | | certify under PENALTY OF PERJURY under the laws

' My Comn. BxpiesNov 10,3011 l of the State of California that the foregoing paragraph is
true and correct.
WITNES%d official seal. ’
— L )] _"77 k_.
Signatur Y //? Lo &) % &

Signature of Notary Pltfic
OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Place Motary Seal Above

Description of Attached Document

Title or Type of Document:h'(‘})\,‘ fQﬂE?w/Wn-?L\lﬂéfénosﬁ?ﬂc M/ﬁ/fi' Mr'\d‘%mj‘ﬁlf

M@L"fpﬁg‘ﬁ;f’ﬁ f—)rp/-ae/.«w

Document Date: Number o

Signer(s) Other Than Named Above:

Capacity(ies) Claimed by Signer(s)

Signer's Name: Signer's Name:
7 Individual [1 Individual
|1 Corporate Officer — Title(s): [ ] Corporate Officer — Title(s):

= e — A L &
|_ Partner i | Limited [ General D Partner —L] Limited |1 General
1 Attorney in Fact OF SIGNER [ Attorney in Fact OF SIGNER

Top of thumb here Top of thumb here

1 Trustee [ | Trustee

| Guardian or Conservator [ | Guardian or Conservator
"1 Other: [ | Other:

Signer Is Representing: Signer Is Representing:

©2007 National Notary Association » 9350 De Solo Ave., PO, Box 2402 = Chatsworth, CA 91313-2402



ATTACHMENT C
CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California
SS

County of ialL le\{-j

before me,

L}

Date

personally appeared Déan_jpaooj
Name(s) of Signer(s)

who proved to me on the basis of satisfactory
evidence to be the person¢s) whose namets)
is/lare subscribed to the within instrument and
acknowledged to me that he/shefthey executed
the same in  his/hertheir  authorized
capacityfies), and that by his/her/their
signature{s} on the instrument the person{s} or
the entity upon behalf of which the person¢s)
acted, executed the instrument.

| certify under PENALTY OF PERJURY under
the laws of the State of California that the
foregoing paragraph is true and correct.

) Notary Public - Callfornia
j  san Dlego County
wmmmzo.zon l

TUvYY T VrTeYTewY

Place Notary Seal Above

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons re!y.'ng on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document
Title or Type of Document: First Amendment to Spanos Park West Density Transfer Dev. Agmt.

Document Date: 12/9/08 Number of Pages: ¢

Signer(s) Other Than Named Above:

Capacity(ies) Claimed By Signer(s)

Signer's Name: DEAN SPANOS
[] Individual

[] Corporate Officer — Title(s):

[0 Partner-[] Limited [] General

] orney-In-Fact

@/':ustee

[] Guardian or Conservator

[] Other:
Signer is Representing: The Alex and Faye Spanos Trust

My Docs\NH\Notary He Ack 2008 Blank/nh
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CALIFORNIA ALL-PURPOSE ACKNOWLEDGMENT

State of California

County of San Joaquin SS.

on _ December 15, 2008 before me, Nannette P. Hatch, Notary Public ,
Date Name and Title of Officer (e.g., "Jane Doe, Notary Public")

personally appeared —Jeremiah T. Murphy

Name(s) of Signer(s)

who proved to me on the basis of satisfactory
evidence to be the personés) whose namets)
is/are subscribed to the within instrument and
acknowledged to me that he/she/they executed
the same in his/hestheir  authorized
capacityties), and that by histher/their
signature¢s) on the instrument the person{s) or
the entity upon behalf of which the personis)
acted, executed the instrument.

| certify under PENALTY OF PERJURY under
the laws of the State of California that the
foregoing paragraph is true and correct.

NANNETTE P HATCH
Commission # 1552680
Notary Public - Callfomia £

FAEETRN
' ﬁj SandooquinCounty f  WITNESS my hand and official seal,
’ s> My Comm. Expires Mar 11, 2009[ ; : 27

Place Notary Seal Above Signature of Notary Public

OPTIONAL

Though the information below is not required by law, it may prove valuable to persons relying on the document
and could prevent fraudulent removal and reattachment of this form to another document.

Description of Attached Document

Title or Type of Document; First Amendment to Spanos Park West Density Transfer
Development Agreement (DA3-01)
Document Date: 12/9/08 Number of Pages: 7

Signer(s) Other Than Named Above:  None Yet / To be Signed by J. Gordon Palmer, Jr., City Mgr.,

Katherine Meissner, City Clerk, Edward E. Nosky, Jr., City

Attorney, and Dean Spanos, Trustee

Capacity(ies) Claimed By Signer(s)
Signer's Name: Jeremiah T. Murphy

Individual
Corporate Officer — Title(s): Executive Vice President

O

X

[] Partner-[]Limited [] General
[J Attorney-In-Fact

[0 Trustee

[] Guardian or Conservator

[ Other:

Signer is Representing: A. G. Spanos Construction, Inc.

My Docs\WH\Notary He Ack 2008/nh
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